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Foreword

t is with great pride that I present this background report on the Office of Advocacy to all of our

many stakeholders. In preparation for the transition in administrations that will follow the 2008

election, I asked our staff to prepare this historical document to help those who will next year
be new to Advocacy and to SBA better understand our mission, activities and accomplishments.
Although we hope that this report will be of special use to the transition team and new personnel,
we are again making the entire paper available to the general public and posting it on our website.
Advocacy believes strongly that good public policy requires transparency and good information, and
we want people to know who we are and what we do. We are also again releasing the background
paper on November 1, before the election, as my predecessor and friend, former Chief Counsel Jere
Glover, did in 2000. I hope that this becomes a tradition that future Chief Counsels will continue.

As we focus on the transition to new leadership in the coming months, I remember how helpful the
entire Advocacy staff was to me as I began my tenure as Chief Counsel nearly seven years ago. Ad-
vocacy has accomplished much since then, and in the pages that follow we have tried to summarize
these accomplishments in a way that will be informative and useful for technicians and casual read-
ers alike. The background report is organized so that its various chapters can be used as freestanding
reference sources for specific areas such as Advocacy history, economic research, or RFA issues. It
is also exhaustively documented and includes 24 appendices with a wealth of background material.
This report is the most comprehensive single publication on Advocacy’s mission, history and activi-
ties ever published, and I hope that it will serve its purpose for years to come.

Since 2001, Advocacy has annually reviewed an average of about 1,300 public regulatory notices.
Through its electronic e-notify system, Advocacy also receives directly from agencies about 600 no-
tifications of regulatory activity annually. In any given year, more than 500 regulatory proposals are
also reviewed in confidential interagency consultations prior to their publication. Since 2001, Advo-
cacy has filed more than 300 public regulatory comment letters with 60 departments and agencies.
Working with small business organizations and trade associations, Advocacy regulatory interven-
tions have resulted in one-time cost savings in excess of $65 billion, with annually recurring savings
of nearly $22 billion.

Also since 2001, we have published more than 200 economic research reports, presented testimony
before Congress at 39 hearings, and provided statements for the record or comments on legislation
to members of Congress on 35 other occasions. Advocacy has sponsored six major conferences or
symposia since 2001, and we have seen the electronic circulation of our monthly newsletter, The
Small Business Advocate, grow to nearly 30,000. Our regional advocates have worked tirelessly to
advance the concept of regulatory flexibility at the state level, with the result that 44 states now have
implemented regulatory flexibility either by statute or administrative action. Importantly, key facets
of Advocacy’s mission were given formal recognition by President Bush in Executive Order 13272,
Proper Consideration of Small Entities in Agency Rulemaking.
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This is quite a record, and one that our entire team made possible. Advocacy is a relatively small of-
fice, with the benefit that I have been able to work closely with virtually every single one of our staff.
Their dedication, professional skills, and institutional memory make a huge difference for small busi-
ness. But it’s not just our in-house staff that makes that difference. We could not accomplish what

we do without Advocacy’s extended family of stakeholders. Special recognition goes to our friends
in small business organizations and trade associations, congressional offices, and executive branch
agencies, with whom we work daily.

In closing, I want to offer special thanks for all the assistance and good counsel I have had over the
years from the four former Chief Counsels for Advocacy. All of us have been good friends. Sadly, we
lost Milt Stewart, the first Chief Counsel, in November 2004. He was Advocacy’s “founding father”
and an extraordinary champion for small business. The photo reprinted here of the five of us together
reminds me that as each of us has had the benefit of his predecessors’ experience, so too in the com-
ing months will the entire Advocacy team continue the tradition and do everything possible to ensure
a smooth transition.

T 4

Thomas M. Sullivan
Chief Counsel for Advocacy
October 24, 2008
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Chapter 1
Introduction

“The Office of Advocacy will, if we are successful, be a key point of effective spokesmanship

and policy leverage for small business within the executive branch of the Government....

There is surely challenge enough here for anyone with an appetite for hard work and a zest for

entrepreneurship of ideas and program policy innovation.”

Milton D. Stewart, first Chief Counsel for Advocacy (1978-1981)

tion in administrations that would follow the

election that year, the Office of Advocacy
compiled a document to help the new transition
team—whoever the election winner might be
—understand the mission, responsibilities, and
activities of the office. This Background Paper
on the Office of Advocacy: 1994-2000 "' also
included a variety of information on Advocacy
work products such as reports and publications,
regulatory cost savings, congressional testimony,
and participation in SBREFA panels; reference
materials such as Advocacy’s legislative charter
and the Regulatory Flexibility Act; and commen-
tary on pending issues.

The utility of the 2000 background paper was
evident as soon as it was published, and it proved
to be of considerable value not only to President
Bush’s SBA transition team, but also to his own
new Chief Counsel for Advocacy, Thomas M.
Sullivan, and other new staff who joined Advo-
cacy after the Chief Counsel’s confirmation. In
preparation for another transition after the 2008
election, Chief Counsel Sullivan determined that
Advocacy would again compile a background
paper for the use of the next transition team, the
next Chief Counsel and other new personnel,
both in Advocacy and SBA.

In the year 2000, in preparation for the transi-

1 Background Paper on the Office of Advocacy: 1994-2000; No-
vember 1, 2000. See: http://www.sba.gov/adve/advo_backgr00.
html.
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The primary audience for this document is
the team that will be working on transition issues
and other personnel who may be new to Advo-
cacy and SBA. However, Advocacy is proud to
continue the tradition of making this document
available to all of its wide range of stakeholders
and to the general public through its posting on
the office’s website. Advocacy believes strongly
that good public policy requires transparency and
good information, and we want people to know
who we are and what we do.

Since its inception, Advocacy has taken its
direction from its small entity stakeholders.
Advocacy actively solicits input from business
and trade associations; members of Congress and
their staffs; officials in executive branch agen-
cies throughout the federal government, up to
and including the White House; state and local
governments; economists and other academic
researchers, as well as teachers; organizations
supporting women, minority, and veteran entre-
preneurship; the press; the nationwide network
of SBA resource partners; and, of course, some
27 million small businesses! All of these are
Advocacy “customers.” The Office of Advocacy
strives in all of its work to listen to its custom-
ers and, consistent with its statutory mission, to
provide them with the best possible economic
research, regulatory advocacy, and counsel on
small business issues.



Advocacy’s Background and
Mission

This section surveys the history and development
of the Office of Advocacy and its mission. For
readers who may not wish to follow this journey

in detail, the main points we make can be sum-
marized as follows:

* There was early recognition by Congress
of the importance of competition to our
economy, and that small business is a
major source of competition, innovation,
technological change and productivity
growth. Small business is also the vehicle
by which millions enter the economic and
social mainstream of American society.

* The vital importance of small business
and competition to our economy and the
need for policies that support the de-
velopment, growth and health of small
business have been restated over and
over again in the legislation and execu-
tive orders that have defined Advocacy’s
mission. These findings form an over-
arching theme throughout Advocacy’s
development and inform everything that
the office does.

* Public Law 94-305, approved in July
1976, remains the basic legislative char-
ter for Advocacy today. It sets out core
duties relating to economic research, the
representation of small business interests
before government agencies, and com-
munication with stakeholders. It further
provides the Chief Counsel with a variety
of tools to perform these duties with flex-
ibility and independence.

* Some elements of Advocacy’s current
responsibilities have developed incre-
mentally. For example, Advocacy’s core
Public Law 94-305 mission to represent
small business interests before govern-
ment agencies has antecedents in the
1970 Executive Order 11518 and the
1974 Public Law 93-386. And this same
important duty was strengthened by the

Regulatory Flexibility Act of 1980, the
Small Business Regulatory Enforcement
Fairness Act of 1996, and the 2002 Ex-
ecutive Order 13272.

* Advocacy has often been called upon to
perform duties not specified in Public
Law 94-305, but still comporting with its
general purposes. These have included ex-
tensive support of all three White House
Conferences on Small Business, resulting
in landmark small business legislation
that is still in force today. Similarly, from
the first edition of the President’s State of
Small Business in 1982, the White House
delegated to Advocacy the responsibility
for this major annual report.

* Each step in the development of Advo-
cacy’s office and mission was informed
by and accomplished only with the strong
support of the small business commu-
nity itself, including numerous business
organizations and trade associations, and
countless individual small firms who
made their needs known to their elected
representatives.

The mission of Advocacy

So what is Advocacy’s mission? The simple
answer to that question is to be an independent
voice for small businesses inside the government
in the formulation of public policy and to encour-
age policies that support their start-up, develop-
ment, and growth. We will elaborate on the “nuts
and bolts” of how Advocacy carries out that mis-
sion in succeeding chapters, but where did this
mission originate and why is it important?

The 2000 background paper began this dis-
cussion by asking the question: “Are small firms
important?” This was the title of a collection of
studies on the economic contributions of small
business which was published with Advocacy
support.? Its editor summarized two key findings
in his own introductory essay:

2 Zoltan J. Acs, editor (1999). Are Small Firms Important? Their
Role and Impact. Boston: Kluwer Academic Publishers.
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*  Small firms are an integral part of the renewal
process that pervades and defines market
economies. New and small firms play a crucial
role in experimentation and innovation, which
lead to technological change and productivity
growth. In short, small firms are about change
and competition because they change market
structure. The U.S. economy is a dynamic or-
ganization always in the process of becoming,
not an established one that has arrived.

e Small firms are the essential mechanism by
which millions enter the economic and social
mainstream of American society. Small busi-
ness is the vehicle by which millions access
the American dream by creating opportunities
for women, minorities, and immigrants....The
American economy is a democratic system,
as well as an economic system, that invites
change and participation.’

Small business has been the bedrock of the
U.S. economy throughout its history. Small busi-
ness is the source of competition, and competition
fosters innovation and keeps capitalism efficient.
The U.S. has long been committed to preserving
competition, and preserving competition means
that the birth and growth of small businesses
should be encouraged and that anticompetitive
practices or barriers that harm small business de-
velopment and growth should be discouraged.

Early federal efforts assisting
smaller firms

The national commitment to healthy competition
is reflected in a series of laws to outlaw anti-
competitive practices, enacted as early as 1890
following a period of rapid industrialization,
urbanization, and economic concentration. These
include the Sherman Antitrust Act (1890), the
Clayton Act (1914), the Federal Trade Commis-
sion Act (1914), and the Robinson-Patman Act
(1936). These laws focus on defining and punish-
ing anticompetitive practices.

3 Ibid., pp. 16-17.
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With the onset of the Great Depression, fol-
lowed directly by World War II, Congress recog-
nized that, beyond proscription, there was a role
for government to address problems proactively
that impeded small firm creation and growth.
These problems were not necessarily the re-
sult of illegal anticompetitive conduct, but they
nevertheless were real and were not addressed by
the marketplace itself.

The free market economy provides an ex-
traordinarily fertile “seedbed” for small busi-
nesses to start, grow, and thrive; but market
imperfections often weigh disproportionately
on smaller firms. These market imperfections
include such classic problems as poor market
information, unequal access to financing, and un-
fair trade practices. But they can also result from
unwarranted or excessive government regulation,
inequitable taxation, paperwork burdens imposed
by all levels of government, and other policies
that act as barriers to small business formation
and growth.

Early examples of a more proactive role
for government in addressing market imperfec-
tions were focused on finance. As early as 1934,
responding to the economic turmoil of the Great
Depression, the Reconstruction Finance Cor-
poration (RFC) was authorized to lend money
directly, or with the participation of private
sector lenders, to firms unable to obtain credit
elsewhere on reasonable terms. The RFC also
made loans to both business and other victims of
disasters.

The Small Business Act of 1942 created the
Smaller War Plants Corporation (SWPC) to as-
sist small firms in the vital role they played as
part of the defense industrial base during World
War II. The SWPC was a temporary wartime
agency; and it was terminated in 1946, its func-
tions reverting to the RFC and an Office of Small
Business within the Department of Commerce.
In 1944, the Servicemen’s Readjustment Act
gave the Veterans Administration authority to
guarantee loans to veterans for the purpose of
starting or expanding a business. With the Ko-
rean War, another wartime agency, the Small



Defense Plants Administration (SDPA), was
established in 1950. The SDPA worked closely
with the RFC, the former primarily providing
procurement and counseling services, while the
latter retained financial services.*

The Small Business Act

President Eisenhower signed the Small Business
Act of 1953% in July of that year. It clearly rec-
ognized the keystone importance of competition
to the U.S. economy and the critical role small
business plays in ensuring that competition. The
Small Business Act created a new Small Busi-
ness Administration (SBA) in which were cen-
tralized a variety of programs and services aimed
directly at smaller firms. Many of these programs
and services had resided in SBA’s various prede-
cessor agencies, including notably the RFC and
the SDPA (which were terminated) and in the
Department of Commerce; but now for the first
time a single agency had for its primary mission
the promotion and protection of small business.
The Small Business Act’s preamble includes an
eloquent statement of congressional intent:

The essence of the American economic system

of private enterprise is free competition. Only
through full and free competition can free markets,
free entry into business, and opportunities for the
expression and growth of personal initiative and
individual judgment be assured. The preservation
and expansion of such competition is basic not only
to the economic well-being but to the security of
this Nation. Such security and well-being cannot
be realized unless the actual and potential capac-
ity of small business is encouraged and developed.
It is the declared policy of the Congress that the
Government should aid, counsel, assist, and protect

4 For more information on the Small Business Administration’s
predecessor agencies, see: Deane Carson, editor (1973). The Vital
Majority — Small Business in the American Economy. Washing-
ton: U.S. Government Printing Office.

5 The Small Business Act was originally enacted as Title II of
Public Law 83-163; July 30, 1953; 67 Stat. 232. Title I was
subsequently withdrawn as part of that law, which also liquidated
the prior Reconstruction Finance Corporation; and it was made a
separate Act by Public Law 85-536; July 18, 1958; 72 Stat. 384,
15 U.S.C. § 631 et seq.

insofar as is possible the interests of small busi-
ness concerns in order to preserve free competitive
enterprise ... and to maintain and strengthen the
overall economy of the Nation.¢

Executive Order 11518

With the creation of SBA in 1953, small firms
now had a federal agency whose exclusive
mission was to provide them with a variety of
services and assistance. But a significant unmet
need was becoming apparent as new laws and
regulations governed more aspects of Ameri-
can life. Small firms’ vital interests were being
profoundly affected by—but rarely represented
in—the legislative, regulatory, and administrative
processes of government.

In the 1960s, business organizations and
trade associations increased their attention to the
problems small businesses faced with govern-
ment, especially in comparison with larger firms
that could afford their own representatives in
Washington. This growing concern for the health
of small business was embraced by President
Nixon, who in March 1970 signed Executive Or-
der 11518, “providing for the increased represen-
tation of the interests of small business concerns
before departments and agencies of the United
States Government.”” The preamble to Executive
Order 11518 noted that:

+ ...the existence of a strong and healthy free
enterprise system is directly related to the well
being and competitive strength of small busi-
ness concerns and their opportunities for free
entry into business, growth, and expansion;

* ...the departments and agencies of the United
States Government exercise, through their
regulatory and other programs and practices,

a significant influence on the well being and
competitive strength of business concerns. ..
and their opportunities for free entry into busi-
ness, growth and expansion;

6 15U.S.C.§631(a).
7  Executive Order 11518, 35 Fed. Reg. 4939 (March 20, 1970).
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» ...the policy of the Executive Branch of the
United States Government continues to be, as
was described by President Dwight D. Eisen-
hower, “to strive to eliminate obstacles to the
growth of small business;” and

e ...the Small Business Administration is the
agency within the Executive Branch of the
United States Government especially responsi-
ble for and with an established program of ad-
vocacy in matters relating to small business...?

The executive order directed that SBA “...
as the spokesman for and advocate of the small
business community, shall advise and counsel
small business concerns in their dealings with
the departments and agencies of the United
States Government to the end that the views of
small business concerns will be fully heard, their
rights fully protected, and their valid interests
fully advanced.” The order further provided that
agencies:

...shall call upon the Small Business Administration
for advice, guidance, and assistance when consider-
ing matters which can be construed as materially
affecting the well being or competitive strength of
small business concerns or their opportunities for
free entry into business, growth, or expansion. In
taking action on such matters, these departments and
agencies shall act in a manner calculated to advance
the valid interests of small business concerns.'’

Executive Order 11518 also authorized
SBA’s active participation in investigations,
hearings and other proceedings before depart-
ments and agencies and to ensure that the views
of small business were presented on “matters
affecting the well being or competitive strength
of small business concerns.”"!

Public Law 93-386

In 1973, several business organizations, includ-
ing notably the Smaller Business Association

8 Ibid.
9 Ibid, § 1.
10 Ibid., § 2.
11 Ibid, § 3.
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of New England (SBANE), began an effort to
strengthen SBA’s advocacy role and to have it as-
signed to a special office dedicated for that pur-
pose. It was Rep. Margaret Heckler (R—Mass.)
who, with the endorsement of former Congress-
man and then-SBA Administrator Thomas S.
Kleppe, drafted legislation to establish the first
statutory Chief Counsel for Advocacy. This
legislation was adopted as part of a regular SBA
authorization bill then under consideration; and
in August 1974, President Ford signed it as Pub-
lic Law 93-386."

The new Chief Counsel for Advocacy was
to be named by the SBA Administrator, and the
statute specified his duties in representing small
business interests within the federal government.
Among these duties, the Chief Counsel was to:

*  develop proposals for changes in the policies
and activities of any agency...and communi-
cate such proposals to the appropriate Federal
agencies;' and

» represent the views and interests of small busi-
nesses before other Federal agencies whose
policies and activities may affect small busi-

nesses.'*

Both Executive Order 11518 and Public Law
93-386 were important milestones in institution-
alizing the mission of small business advocacy
within the federal government. Both recognized
the need for and importance of such advocacy,
and both were championed by private sector busi-
ness organizations. But one more major step re-
mained to create the modern Office of Advocacy,
which has now endured for more than 30 years.

12 Public Law 93-386, Small Business Amendments of 1974; Au-
gust 23, 1974; 88 Stat. 742. Section 10 established the position of
Chief Counsel for Advocacy and enumerated his or her duties.

13§ 5(e)(3) of the Small Business Act, as amended by Public Law
93-386, subsequently recodified in 1976 as § 203(3) of Public
Law 94-305; June 4, 1976; 15 U.S.C. § 634(c)(3).

14§ 5(e)(4) of the Small Business Act, as amended by Public Law
93-386, subsequently recodified in 1976 as § 203(4) of Public
Law 94-305; June 4, 1976; 15 U.S.C. § 634(c)(4).



Public Law 94-305

Although Public Law 93-386 had established a
Chief Counsel for Advocacy within SBA, it did
not explicitly provide for staffing or administra-
tive powers for this function. While SBA admin-
istrators had been supportive and did provide
some staffing for Advocacy, there were questions
about where the new office should fit in SBA’s
organizational structure, and the effectiveness of
the new position remained limited."” By 1976, it
was apparent that the role of the Chief Counsel
should be clarified and strengthened, and Con-
gress was again encouraged by private sector
business organizations to consider new legisla-
tion. At a hearing conducted by the Senate Select
Committee on Small Business, chaired by Sen.
Gaylord Nelson (D-Wisc.), John Lewis, execu-
tive vice president of the National Small Busi-
ness Association, addressed the need for a small
business advocate within government:

The question will occur, why do not the National
Small Business Association or other small business
associations do the job? Why look for a Govern-
ment agency? The National Small Business As-
sociation does effectively represent the interests of
small business, but neither it nor any other small
business organization can get behind the closed
doors of Government before decisions are made...
Even if the small business organizations of the
country were organized into one cohesive and
powerful force, advocacy within Government and
by Government would still be essential to do the
infighting for small business.¢

At the same hearing, James D. “Mike”
McKevitt, Washington counsel for the National

15 In 1976, the Office of Advocacy employed twelve, including the
Chief Counsel. SBA’s advisory councils were under Advocacy,
and a plan was under consideration to place Advocacy under an
Assistant Administrator who would also be responsible for public
affairs and communications. Source: Testimony of SBA Admin-
istrator Mitchell P. Kobelinski, Hearing before the Senate Select
Committee on Small Business, “Oversight of the Small Business
Administration: The Office of the Chief Counsel for Advocacy
and How it Can be Strengthened;” March 29, 1976; pp. 10 and
27.

16 Ibid., p. 82.

Federation of Independent Business (NFIB), ex-
pressed strong support for a strengthened Office
of Advocacy:

NFIB believes that Advocacy will be the watchword
of the future and that the Small Business Adminis-
tration has no program that will be more important
to the small business community...Advocacy should
be one of the primary functions of the Agency and it
should be expanded and given the power necessary
to represent the small business community within
the Federal Government and before Congress. ..
[The Chief Counsel for Advocacy] must have the
freedom to speak out on issues of importance and to
represent the interests of small business within the
Administration and before Congress.'”

As the Senate Small Business Commit-
tee hearing was being conducted, a major SBA
reauthorization bill had just gone into conference
to resolve differences between the House and
Senate versions of the legislation. The final bill
agreed upon included a title that reflected many
of the recommendations made at this hearing
and that became the Office of Advocacy’s basic
charter when Public Law 94-305 was signed by
President Ford on June 4, 1976.'%

The new Office of Advocacy

Public Law 94-305 provided the basic legisla-
tive framework under which the Office of Ad-
vocacy operates today. It significantly upgraded
the position and duties of the Chief Counsel for
Advocacy, and it provided him or her with tools
to perform these duties with flexibility and inde-
pendence.

Presidential appointment with Senate
confirmation

The Chief Counsel was now to be appointed
from civilian life by the President and confirmed
by the Senate." In 1976, the only other Senate-
confirmed presidential appointee at SBA was the

17 Tbid., pp. 121-122.

18 Title II, Public Law 94-305; June 4, 1976; 15 § U.S.C. 634a et
seq. See Appendix A.

19 15U.S.C. § 634a.
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Administrator; and subsequently the Congress
has conferred this status on only two other posi-
tions at SBA, the Inspector General in 1978,%° and
the Deputy Administrator in 1990.%!

Public law hiring authority

In addition to his or her direct appointment by
the President, Public Law 94-305 gave the Chief
Counsel special hiring authorities outside of
normal civil service procedures to ensure that the
Advocacy staff has the skills to represent small
business on any public policy issue.?” This flexi-
bility allows the Chief Counsel to rapidly change
the professional mix of the staff as dictated by
trends in the economy or changes in regulatory
or legislative priorities, as well as to consult with
outside experts and authorities. Although the

use of this “public law hiring authority” was at
first in consultation with the Administrator, the
Congress explicitly removed the consultative
requirement in 1994, giving the Chief Counsel
full independence in hiring decisions.*

No prior clearance on Advocacy work
products

Public Law 94-305 authorized the Chief Coun-
sel to prepare and publish such reports as he or
she deems appropriate. Further, it stipulates that
such reports “shall not be submitted to the Of-
fice of Management and Budget or to any other
Federal agency or executive department for any
purpose prior to transmittal to the Congress and
the President.”* Accordingly, the Office of Ad-
vocacy does not circulate its work products for
clearance with the SBA Administrator, the Office
of Management and Budget, or any other federal

20 Public Law 95-452, Inspector General Act of 1978; October 12,
1978; 92 Stat. 1101, 5 U.S.C. App.

21 § 222, Public Law 101-574, Small Business Administration Re-
authorization and Amendments Act of 1990; November 15, 1990;
104 Stat. 2823, 15 U.S.C. § 633(b)(1).

22 15U.S.C. § 634d.

23 §610(1), Public Law 103-403, Small Business Administration
Reauthorization and Amendments Act of 1994; October 22, 1994;
108 Stat. 4204; 15 U.S.C. § 634d.

24 15U.S.C. § 634f.
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agency prior to publication. These include testi-
mony, reports to Congress, economic research,
comments on regulatory proposals, comments
on legislation, publications, press releases, and
website content.

Assistance from government agencies

Public Law 94-305 provided that “Each depart-
ment, agency, and instrumentality of the Federal
Government is authorized and directed to furnish
to the Chief Counsel for Advocacy such reports
and other information as he deems necessary to
carry out his functions...””

Duties of the Chief Counsel for Advocacy

Public Law 94-305 enumerated the duties of the
upgraded Chief Counsel for Advocacy in two sec-
tions. One restated the exact duties specified in the
prior Public Law 93-386.2° These duties related
primarily to communicating with small businesses
and organizations representing them and, impor-
tantly, to representing the views and interests of
small businesses before other federal agencies
whose policies and activities may affect them. We
will look more closely at these aspects of Advo-
cacy’s work in Chapters 3, 4, and 5 of this paper.
The other section in Public Law 94-305 relat-
ing to the Chief Counsel’s duties was entirely
new.”’ It authorized a major economic research
component in Advocacy’s activities, a func-
tion that had not been part of the previous Chief
Counsel’s duties.” The legislation specified a
wide range of topics for examination, includ-
ing the role and contributions of small business
in the American economy, the direct costs and
other effects of government regulation on small

25 15U.S.C. § 634e.

26 § 203, Public Law 94-305, 15 U.S.C. § 634c, restated those
duties previously set forth in § 5(e) of the Small Business Act,
which was repealed by § 208 of Public Law 94-305.

27 § 202, Public Law 94-305, 15 U.S.C. § 634b.

28 SBA did have a Chief Economist and an Office of Economic
Research and Statistics prior to Public Law 94-305, but these
functions were not under the direction of the Chief Counsel for
Advocacy. Also, SBA’s economic research activities were ancil-
lary to agency program administration.



business, the impact of the tax structure on small
business, the ability of financial markets and
institutions to meet small business credit needs,
the financial and other needs of minority-owned
enterprises, the reasons for small business suc-
cesses and failures, and other specified topics.?
We will look at the economic research activities
of today’s Advocacy in Chapter 2.

Additional duties

Public Law 94-305 has remained Advocacy’s
statutory charter for more than 30 years now, and
it has proved remarkably durable through numer-
ous changes in the leadership of both the execu-
tive and legislative branches of government. But
even though relatively few technical changes have
been made to Advocacy’s basic charter over the
years,*® a number of important additional respon-
sibilities have still accrued to the office. The first
Chief Counsel of the new Office of Advocacy,
Milton D. Stewart, was confirmed by the Senate
in July 1978. Even as he was organizing his new

office, the first of these new duties arrived.

White House Conference on Small Business

Executive Order 12061, signed by President
Carter in May 1978, created a White House
Commission on Small Business whose princi-
pal duty was to organize the first White House
Conference on Small Business.*' The Conference
was preceded by state and regional conferences
across the country in which more than 25,000
participants met to discuss and debate issues and
problems of concern to the small business com-
munity. They developed recommendations on

a wide variety of topics, and elected from their
own numbers 1,682 delegates to go to Washing-
ton in January 1980 to hammer out an “Agenda
for Action” comprising 60 recommendations for
the President and the Congress to consider.*

29 See Appendix A for the full statutory text.

30 See Chapter 6 for a listing of these.

31 Executive Order 12061, 43 Fed. Reg. 21865 (May 18, 1978).

32 America’s Small Business Economy: Agenda for Action; Report
to the President by the White House Commission on Small Busi-

The new Office of Advocacy was from its
beginning deeply involved in supporting this
effort. The Chief Counsel acted as counsel to
the conference. Advocacy prepared issue papers
and other background materials for the use of
delegates in their deliberations, provided logisti-
cal support and technical expertise at the confer-
ence itself, assisted in the preparation of its final
report, and played an important role in advanc-
ing its action agenda both before Congress and
within the executive branch for years.

The enduring importance of the 1980 White
House Conference on Small Business is difficult
to overstate. Its recommendations led directly to
the enactment of key small business legislation
during both the Carter and Reagan administra-
tions, including notably the Regulatory Flex-
ibility Act of 1980,* the Equal Access to Justice
Act of 1980,* the Paperwork Reduction Act of
1980,* the Prompt Payment Act of 1982, and the
Small Business Innovation Development Act of
1982.37 All of these laws have been amended and
strengthened over the years. Many of the top con-
ference recommendations related to tax reform,
and a number of these were also enacted in 1981
and 1982, including reductions in the personal and
corporate tax rates, estate tax relief, and simplified
and increased depreciation provisions.*®

That so much landmark legislation could be
approved in such a short time span shows what
can be done when the small business community
itself speaks with one voice, is supported by in-
formed policymakers within government (keep-
ing them informed is an important role for Ad-
vocacy), and has the legislative leadership of key

ness; April, 1980. One measure of the intense interest this confer-
ence elicited was the fact that, in addition to the almost 1,700
elected delegates who came to Washington, nearly 3,600 other
participants and observers attended.

33 Public Law 96-354; September 19, 1980; 5 U.S.C. § 601 et seq.

34 Public Law 96-481; October, 21, 1980; 5 U.S.C. § 504.

35 Public Law 96-511; December 11, 1980. 5 U.S.C. § 3501 ef seq.

36 Public Law 97-177; May 21, 1982; 31 U.S.C. § 3901 ef seq.

37 Public Law 97-219; July 22, 1982; 15 U.S.C. § 638.

38 These provisions are to be found in the Economic Recovery Tax
Act of 1981 (Public Law 97-34; July 13, 1981; 95 Stat. 172) and
in the Tax Equity and Fiscal Responsibility Act of 1982 (Public
Law 97-248; September 3, 1982; 96 Stat. 324).
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members of Congress.** More than two-thirds of
the recommendations of the 1980 White House
Conference on Small Business were adopted in
whole or in part, either through legislative or
administrative action.*’ This watershed event
and the action agenda it produced could not have
been as successful as they were without the full
engagement and support of Advocacy. Similar
support was provided in the subsequent White
House Conferences on Small Business held in
1986 and 1995.

The State of Small Business

Public Law 96-302 included a title designated the
Small Business Economic Policy Act of 1980.*
Its “Declaration of Small Business Economic
Policy” reiterated the importance of small busi-
ness for “the purpose of preserving and promoting
a competitive free enterprise economic system”
and stated that the federal government must

...foster the economic interests of small businesses;
insure a competitive economic climate conducive
to the development, growth and expansion of small
businesses; establish incentives to assure that ad-
equate capital and other resources at competitive
prices are available to small businesses; reduce the
concentration of economic resources and expand
competition; and provide an opportunity for entre-
preneurship, inventiveness, and the creation and
growth of small businesses.*

Importantly for Advocacy, the Small Busi-
ness Economic Policy Act of 1980 required the

39 Many Members of Congress deserve special recognition for
their efforts to enact recommendations of the 1980 White House
Conference on Small Business, but perhaps none more so than the
Chairmen and Ranking Members of the House and Senate Com-
mittees on Small Business during this period: Rep. Neal Smith
(D-Iowa), Rep. Silvio Conte (R-Mass.), Rep. Parren Mitchell
(D-Md.), Rep. Joseph McDade (R.-Pa.), Sen. Gaylord Nelson
(D-Wisc.), and Sen. Lowell Weicker (R-Conn.).

40 House Report 99-1036 (Summary of Activities, 99" Congress,
House Committee on Small Business; January 2, 1987), p. 450.
Unfortunately, one recommendation which was not adopted was
that Advocacy’s budget should be not less than five percent of
SBA’s overall salary and expense budget. See Appendix P.

41 Title III, Public Law 96-302; July 2, 1980; 94 Stat. 848; 15
U.S.C. §§ 631a, 631b.

42 15U.S.C. § 631a(a).
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President to transmit to Congress an annual “Re-
port on Small Business and Competition,” which
was popularly known as The State of Small
Business.* This report included a wide variety of
information concerning the role of small firms in
the economy; economic trends that affected the
small business sector and competition; the com-
position of the small business sector, including
data on firms owned by minorities and women;
the effects on small business and competition of
various government policies, programs, activi-
ties and regulations; procurement data; and other
information.

Although the Office of Advocacy was not
mentioned in the Economic Policy Act itself,
from the first State of Small Business in 1982,
the White House delegated to Advocacy the
responsibility for the preparation of this report.
The State of Small Business became Advocacy’s
largest and most anticipated regular research
product; it had a wide circulation and provided
vital information to policymakers both in and out
of government. The statutory requirement for the
President’s “Report on Small Business and Com-
petition” was terminated by the Federal Reports
Elimination and Sunset Act of 1995,* which
took effect in 2000, the final year in the series.
However, because this report was so important
to Advocacy’s stakeholders, the Chief Counsel
elected to use his discretionary authority to con-
tinue the publication of a similar annual report,
The Small Business Economy, whose first edition
was for the year 2001. The former report from
the President to the Congress became an Advo-
cacy report fo the President and the Congress.
More information on this report will appear in
Chapter 2.

Equal Access to Justice Act

Public Law 96-481, the Equal Access to Justice
Act of 1980, provided that a federal agency los-
ing an adversarial adjudication should pay, with

43 15U.S.C. § 631b.

44§ 3003, Public Law 104-66; December 21, 1995; 109 Stat. 734,
31 U.S.C. § 1113 note.

45 Public Law 96-481; October, 21, 1980; 5 U.S.C. § 504.



some exceptions, the fees and other expenses
incurred by a prevailing party. It was intended

to encourage those who had a good case in a
dispute with a government agency to pursue their
case without the fear that they would bear an
unreasonable financial burden even if they did
win. It was also intended to act as a disincen-
tive for agencies to initiate adversarial actions of
questionable merit. The Chairman of the Admin-
istrative Conference of the United States was
required to submit an annual report to Congress
on various matters relating to the implementation
of the Equal Access to Justice Act, after consul-
tation with the Chief Counsel for Advocacy. This
function ended for Advocacy when the Adminis-
trative Conference was terminated in 1996.4

Other new initiatives

As we have seen, the new Office of Advocacy
was from its inception given a variety of new
tasks other than those specifically referenced in
its standing charter, Public Law 94-305. Advo-
cacy also responded proactively to new areas of
interest such as women'’s business advocacy. The
Chief Counsel had had a designated specialist

in women’s business enterprise issues, but this
function was upgraded with the establishment
within Advocacy of an Office of Women in Busi-
ness in response to the 1978 Executive Order
12050 (Establishing a National Advisory Com-
mittee for Women)*’ and its 1979 successor, Ex-
ecutive Order 12135 (The President’s Advisory
Committee for Women).* Both orders promoted
equality for women in all aspects of American
life, including full participation in the economy.
An Interagency Committee on Women’s Busi-
ness Enterprise, also originally headquartered

46 Public Law 104-52; November 19, 1995; 109 Stat. 480. The Ad-
ministrative Conference was subsequently reauthorized for fiscal
years 2005 through 2007 (by Public Law 108-41; October 30,
2004), but funding was not provided for it to resume operations.
More recently, the Conference was again reauthorized for fiscal
years 2009 through 2011 (by Public Law 110-290; July 30, 2008),
but as this report was being finalized, the Conference remained
unfunded.

47 Executive Order 12050, 43 Fed. Reg. 14431 (April 4, 1978).

48 Executive Order 12135, 44 Fed. Reg. 27639 (May 9, 1979).
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at Advocacy, coordinated the efforts of other
departments and agencies in this area.*
Similarly, the Chief Counsel had a designated
specialist in veterans business advocacy; and in
May 1982, plans were announced to create an
upgraded Office of Veterans Business Enterprise
within Advocacy.”® An SBA reorganization plan
subsequently transferred both the Office of Veter-
ans Business Enterprise and the Office of Women
in Business out of Advocacy and into a new SBA
Office of Associate Deputy Administrator for
Special Programs.®' Although the forerunners of
both SBA’s current Office of Women’s Business
Ownership and its Office of Veterans Business
Development began in Advocacy, each appropri-
ately received its own legislative charter later.*?

The Regulatory Flexibility Act

Perhaps no other single law after Advocacy’s
basic charter has had more influence on the
office’s mission and activities than the Regula-
tory Flexibility Act (RFA).** We will return to a
more detailed discussion of the RFA in Chapter
3, but because of its importance in Advocacy’s
work, a few introductory remarks are in order
here. Enacted in 1980, the RFA established in
law the principle that government agencies must
consider the effects of their regulatory actions
on small entities and where possible mitigate
them. It arose from years of frustration with
ever-increasing federal regulation that often had
disproportionate adverse consequences for large
numbers of smaller entities. Jim Morrison, a
House Small Business Committee staff member
who worked on the original legislation and later

49 House Report 96-1542 (Summary of Activities, 96™ Congress,
House Committee on Small Business; December 29, 1980), p.
242.

50 Advocacy Notes, June 15, 1982.

51 Advocacy Notes,; August 15, 1982.

52 SBA’s Office of Women’s Business Ownership was authorized
by § 412, Public Law 103-403; October 22, 1994; 108 Stat. 4193,
15 U.S.C. § 656(g). SBA’s Office of Veterans Business Develop-
ment was authorized by § 201(b)(2), Public Law 106-50; August
17, 1999; 113 Stat. 235, 15 U.S.C. § 657b.

53 Public Law 96-354; September 19, 1980; 5 U.S.C. § 601 ef seq.
See Appendix B.
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became President of the Small Business Export-
ers Association, recalled that:

New agencies had been given sweeping grants of
authority to address national concerns like the envi-
ronment, worker safety, and pension security. Older
agencies had been handed new mandates. Coordina-
tion and guidance on how to regulate were lacking.
It was a regulatory Wild West. Congress was recoil-
ing from thunderous protests by regulated business-
es, communities, and nonprofit organizations.>

Often, agencies could achieve their statutory
or other public policy objectives with a more fo-
cused and informed regulatory approach, rather
than the imposition of top-down, one-size-fits-all
rules that resulted in regulatory overkill, usu-
ally at the expense of smaller entities.>> One of
the top five recommendations of the 1980 White
House Conference on Small Business included
the sunset review and economic impact analysis
of regulations, and RFA legislation incorporating
these features moved swiftly through Congress
after the Conference.*

The RFA directed agencies to analyze the
impact of their regulatory actions and to review
existing rules, planned regulatory actions, and
actual proposed rules for their impacts on small
entities in particular. Depending on a proposed
rule’s expected impact, agencies were required
by the RFA to certify that there would not be
a significant economic impact on a substantial
number of small entities, or to prepare an initial
regulatory flexibility analysis (IRFA) if such an
impact was expected. A final regulatory flexibil-
ity analysis (FRFA) was also required for final
rules with significant impacts.

54 From “The RFA at 25: Some Reflections,” The Small Business
Advocate, September 2005. This special edition of Advocacy’s
monthly newsletter, which commemorated the 25" anniversary of
the Regulatory Flexibility Act, is reprinted in its entirety in Ap-
pendix X.

55 Advocacy has sponsored significant research relating to the cost
of regulation and its disproportionate burden on small business,
dating back to 1980. Information on these economic research
studies can be accessed on Advocacy’s website at http://www.
sba.gov/advo/research/regulation.html.

56 Op. cit., p. 56.
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The Office of Advocacy was from the be-
ginning closely involved with this new regula-
tory review process. Agencies were required to
transmit to the Chief Counsel their regulatory
agendas,’” their initial regulatory flexibility
analyses,>® and their certifications of rules with-
out significant effects.”” Additionally, the Chief
Counsel was tasked to report annually to the
President and the Congress on agency compli-
ance with the RFA,% and was authorized to
appear as amicus curiae in any action brought
in a court of the United States to review a rule.®!
Unfortunately, the original 1980 RFA legisla-
tion did not provide for judicial review of agency
RFA compliance.

The Small Business Regulatory
Enforcement Fairness Act

After the enactment of the RFA, Advocacy moni-
tored agency compliance with its provisions and
reported annually to the President and the Con-
gress on its findings. It soon became evident that
the law was not strong enough. Some agencies
made good faith—even exemplary—efforts to
comply with the RFA; they considered the effects
of their proposals on small entities, and worked
with them to craft better rules. Other agencies
used elastic interpretations of the law’s application
to exempt most of their rules from RFA coverage
or they made cursory, boilerplate certifications and
analyses. Still others completely ignored the RFA.
It was difficult to change longstanding regulatory
cultures at some agencies; and in the absence of
judicial review, efforts to achieve RFA compliance
met with limited success.

One of the top ten recommendations of
the 1986 White House Conference on Small
Business called for RFA judicial review for all
agencies.®” But a new act of Congress would be

57 5U.S.C. § 602.

58 5U.S.C. § 603.

59 5U.S.C. § 605.

60 5U.S.C. §612(a).

61 5U.S.C. §§612(b), 612(c).

62 Report to the President of the United States by the White House
Conference on Small Business; November 1986; p. 25.
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required for that, and consensus remained elu-
sive. Evidence continued to mount that the RFA
needed to be strengthened. Chief Counsel Frank
Swain testified before the Senate Committee on
Small Business in 1989 that “agency compliance
with the RFA runs the gamut from near total
compliance to near total disregard for this Act.”®

In 1993, the top small business recommenda-
tion in the first report of the Vice-President’s Na-
tional Performance Review (NPR) was to allow
judicial review of agency RFA compliance.® The
report observed that:

While SBA’s Office of Advocacy can ask agencies
to follow the RFA, no mechanism for enforcing
compliance exists. As a result, federal agency com-
pliance is spotty at best....For the RFA to succeed
at its goal of avoiding needless government regula-
tory burdens on small entities, sanctions for non-
compliance with the RFA must be created.®

The NPR also noted that RFA judicial re-
view was supported by a wide spectrum of major
business associations, including the American
Small Business Association, the American
Trucking Association, the National Association
for the Self-Employed, the National Association
of Manufacturers, the National Federation of
Independent Business, National Small Business
United, the National Society of Public Accoun-
tants, the Small Business Legislative Council,
and the U.S. Chamber of Commerce.

In April 1994, the General Accounting Office
released a report reviewing Advocacy’s annual
reports on RFA compliance which found that
they indicated agencies’ compliance with the

63 Hearing before the Senate Committee on Small Business, “The
Regulatory Flexibility Act of 1980: An Essential Protection for
Small Business;” October 17, 1989; p. 49.

64 Recommendation SBAO1, The National Performance Review,
From Red Tape to Results: Creating a Government that Works
Better and Costs Less, September 7, 1993. The National Per-
formance Review was established in March, 1993. It was an
interagency task force with the mission of reforming government
operations, and was directed by Vice-President Gore during the
Clinton Administration. In 1998, it was renamed the National
Partnership for Reinventing Government.

65 Ibid.
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RFA varied widely from one agency to another.%
It also noted that “the RFA does not authorize
SBA or any other entity to compel rulemaking
agencies to comply with the act’s provisions.”?’

In June 1995, the third White House Con-
ference on Small Business met in Washington.

It had been preceded by 59 state-level and six
regional conferences to develop recommenda-
tions and elect delegates for the final Washington
conference. Of the 60 recommendations made to
the President and the Congress in its final Na-
tional Conference Recommendation Agenda, the
highest number of votes went to a recommen-
dation to strengthen the Regulatory Flexibility
Act, including the establishment of RFA judicial
review and direct small business participation in
the rulemaking process.®®

With such strong support from so many
quarters in both the private sector and govern-
ment, the time was at last right for enactment of
RFA judicial review, which became law when
President Clinton signed the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA).® The new legislation included a va-
riety of provisions of major importance to small
business, including amendments to the Regula-
tory Flexibility Act to permit judicial review
based on RFA compliance.” This long-sought
authority finally set in place an RFA enforcement
mechanism, and it was to greatly affect Advo-
cacy’s work with other agencies as we shall see
in Chapter 3.

SBREFA also established for the first time a
formal procedure for the Environmental Protec-
tion Agency (EPA) and the Occupational Safety
and Health Administration (OSHA) to solicit
direct input from small entities on the effects

66 United States General Accounting Office, “Regulatory Flexibility
Act: Status of Agencies’ Compliance;” April 1994.

67 Ibid., p. 18.

68 NCRA #183, The Regulatory Flexibility Act; Foundation for
a New Century, A Report to the President and Congress by the
White House Conference on Small Business Commission; Sep-
tember, 1995; pp. 27 and 36.

69 Title II, Public Law 104-121, Contract with America Advance-
ment Act of 1996; March 29, 1996; 110 Stat. 857.

70 Ibid., § 242, 110 Stat. 865, 5 U.S.C. § 611.
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of their proposals prior to the beginning of the
normal notice and comment periods for these
rules. Under SBREFA, these agencies must no-
tify Advocacy when they are preparing to publish
an initial regulatory flexibility analysis (IRFA)
and provide Advocacy with information on the
potential impacts of the proposed rule. In most
cases, a SBREFA review panel is then convened,
on which sit representatives of the Chief Counsel
for Advocacy, OMB’s Office of Information and
Regulatory Affairs, and the agency proposing
the rule.” The panel reviews materials related
to the proposal and, importantly, the advice and
recommendations of small entity representatives
(SERs) on the rule’s potential effects and pos-
sible mitigation strategies. The panel then issues
a report on the comments of the SERs and on
its own findings related to RFA issues. SBREFA
requires the rulemaking agency to consider the
panel report findings and, where appropriate,
modify the proposed rule or its IRFA.”” SBRE-
FA’s review panel process applies specifically to
proposals of EPA and OSHA, and its coverage
has not been extended to other agencies to date.
The SBREFA panel process has institution-
alized in specific circumstances what Advocacy
seeks to accomplish more broadly with all
agencies whose proposals have significant small
entity effects—early intervention in the regula-
tory process. Early intervention and construc-
tive engagement with regulatory agencies are
far more productive for all concerned than com-
ing to the table late when a rule is about to be
finalized. This approach was underscored with
the next major milestone in the development of
Advocacy’s mission, Executive Order 13272.

Executive Order 13272

SBREFA was a major step forward in achieving
better agency compliance with the RFA. The pro-
vision of judicial review was especially impor-
tant, and the development of case law based on

71 The Chief Counsel may in certain limited circumstances waive
the requirement for a SBREFA panel.
72 Ibid., § 244, 110 Stat. 867, 5 U.S.C. § 6009.
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RFA compliance issues has, as expected, helped
focus many agencies’ attention on the need to
consider small entity impacts early in their rule-
makings.”” However important this “negative”
sanction is, the small business community and
Advocacy would much prefer that RFA compli-
ance not require litigation, which is basically a
remedy of last resort.

Since the enactment of the RFA in 1980,
Advocacy has sought to help agencies develop
a regulatory culture that internalizes the RFA’s
purposes. Advocacy takes every opportunity to
show rulemakers how consideration of the po-
tential small entity effects of their proposals and
the adoption of mitigation strategies can actually
improve their regulations, both by reducing costs
to small entities and the economy as a whole,
and by improving compliance with such rules by
those regulated, all while still achieving agen-
cies’ regulatory objectives.

Recognizing the importance of Advocacy’s
participation early in the regulatory process and
the need for improved RFA compliance among
some agencies, President George W. Bush in Au-
gust 2002 signed Executive Order 13272 (Proper
Consideration of Small Entities in Agency
Rulemaking).” The order provided that:

Each agency shall establish procedures and policies
to promote compliance with the Regulatory Flex-
ibility Act, as amended...Agencies shall thoroughly
review draft rules to assess and take appropriate
account of the potential impact on small businesses,
small governmental jurisdictions, and small organi-
zations.”

Executive Order 13272 further mandated that
agencies:

* Issue written procedures and policies,
consistent with the Regulatory Flexibility
Act, to ensure that the potential impacts
of agencies’ draft rules on small busi-
nesses, small governmental jurisdictions,

73 See Appendix O for a synopsis of major RFA court cases to date.

74 Executive Order 13272, 67 Fed. Reg. 53461 (August 13, 2002).
See Appendix C.

75 TIbid., § 1.
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and small organizations are properly
considered during the rulemaking pro-
cess. These procedures and policies are to
be submitted to Advocacy for comment
prior to adoption, and made public when
finalized.”

* Notify Advocacy of any draft rules that
may have a significant economic impact
on a substantial number of small entities
under the Act.”

* @Give every appropriate consideration to
any comments provided by Advocacy
regarding a draft rule. In most cases, an
agency must provide in its explanation or
discussion accompanying publication of a
final rule its response to any written com-
ments from Advocacy on the proposed
rule that preceded it.”®

The order also specifically provided that
Advocacy could provide comments on draft
rules to both the agency that has proposed or
intends to propose the rules and to OMB’s Office
of Information and Regulatory Affairs (OIRA),
with which Advocacy works closely.” Advocacy
was also mandated to provide RFA compliance
training to agencies,* and to report not less than
annually to the OMB Director on agency compli-
ance with the executive order.®!

Conclusion

This completes our survey of Advocacy’s back-
ground and the development of its mission.®

We began this section by noting that Advocacy’s
mission was to be an independent voice for small
businesses inside the government in the formu-
lation of public policy and to encourage poli-

76 1Ibid., § 3(a).

77 1Ibid., § 3(b).

78 1Ibid., § 3(c).

79 Ibid., § 2(c).

80 Ibid., § 2(b).

81 Ibid., § 6.

82 For additional information on the history of Advocacy and re-
flections from those who helped shape the office, see: The Small
Business Advocate, June 1996. This special edition of Advocacy’s
monthly newsletter, which marked the 20" anniversary of the Of-
fice of Advocacy, is reprinted in its entirety in Appendix V.
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cies that support their startup, development, and
growth. Its creation was premised on the belief
that small business needs representation in the leg-
islative, regulatory, and administrative processes
of government which profoundly affect them, and
that good policy requires good information.

We have seen how each step in the devel-
opment of Advocacy’s office and mission was
informed by and accomplished only with the
strong support of the small business community
itself, including numerous business organizations
and trade associations, and countless individual
small firms who made their needs known to their
elected representatives. We have outlined how
Advocacy’s role has been strengthened over the
years, and how new tools were developed to ad-
dress unsolved problems.

We will examine how today’s Office of
Advocacy carries out its mission in the next four
chapters, which are broadly organized by the
responsibilities of Advocacy’s four main operat-
ing divisions, its Office of Economic Research,
Office of Interagency Affairs, Office of Informa-
tion, and Office of Regional Affairs. But first, we
should cover one more important base. Who are
these small businesses whose interests Advocacy
represents? What role do they play in our econo-
my today? Just how important are they?

The Small Business
Constituency

Advocacy’s Office of Economic Research annu-
ally prepares a two-page summary of important
small business statistics that can help us answer
the questions just posed.®® First, what is a small
business? For general research purposes, Advo-
cacy defines a small business as an independent

83 Office of Advocacy, Frequently Asked Questions; September
2008. This resource can be accessed at http://www.sba.gov/
advo/stats/sbfaq.pdf. It includes the source citations for all infor-
mation presented in this section, except that relating to veterans,
which is at http://www.census.gov/csd/sbo/veteran2002.htm.
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firm having fewer than 500 employees.* With
this in mind, small firms:
* represent 99.7 percent of all employer

firms;

* employ about half of all private sector
employees;

* pay nearly 45 percent of total U.S. private
payroll;

* have generated from 60 to 80 percent
of net new jobs annually over the last
decade;

* account for half of nonfarm private gross
domestic product (GDP);

» supplied 23 percent of the total value of
federal prime contracts in FY 2007;

* hire 40 percent of high-tech workers
(e.g., scientists, engineers, computer
specialists);

* are 52 percent home-based and 2 percent
franchises; and

* were 97.3 percent of all known export-
ers, and produced 28.9 percent of known
export value in FY 2006.

How many small businesses are there?

Advocacy estimates that in 2007 there were 27.2
million businesses in the United States. Small
firms with fewer than 500 employees represent
99.9 percent of these (including both employ-
ers and nonemployers). In 2005, there were 26.4
million firms, of which 6.0 million were employ-
ers and 20.4 million were nonemployers.

How many businesses open and
close in a year?

Advocacy estimates that in 2007 there were
637,100 new firms; 560,300 closures; and 28,322
bankruptcies.

84 This definition is not the same as the “size standards” used to
determine eligibility for various government financial and pro-
curement assistance programs. These are established by SBA and
vary industry by industry. For more information, see http://www.
sba.gov/size.
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How many new jobs do small firms
create?

In the last decade, small businesses created 60
to 80 percent of net new jobs. In the most recent
year with data (2005), small firms accounted for
78 percent of net new jobs. Firms with fewer
than 500 employees had a net gain of 979,102
new jobs. Large firms with 500 or more employ-
ees added 262,326 net jobs.

Women, minority and veteran
entrepreneurs

Data collected by the Bureau of the Census as
part of its Economic Census conducted once
every five years found that:

e Of the 23 million nonfarm businesses in
2002, women owned 6.5 million firms;
another 2.7 million firms were owned
equally by both men and women.

e In 2002, minorities owned 4.1 million
firms; Hispanic Americans owned 6.6
percent of all U.S. firms; African Ameri-
cans, 5 percent; Asian Americans, 4.6
percent; American Indians or Alaska Na-
tives, 0.8 percent; and Native Hawaiian
or other Pacific Islanders, 0.1 percent.

* About 12.2 percent of firms responding
to the 2002 Census survey reported one
or more U.S. military veterans as majori-
ty-interest owners. About 14.5 percent of
all respondent firm owners reported being
a veteran, and about 6.5 percent of these
were service-disabled.

Other findings from Advocacy
research

In addition to collecting and analyzing data from
a variety of government sources, Advocacy’s
Office of Economic Research conducts a vigor-
ous economic research program of its own, using
both in-house resources and contract research as
funding permits. Some additional findings from
these efforts are instructive here.
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* Very small firms with fewer than 20
employees annually spend 45 percent
more per employee than larger firms to
comply with federal regulations. They
spend 67 percent more per employee on
tax compliance, and more than 4 %2 times
as much to comply with environmental
regulations than their larger counterparts.

* Small innovative firms produce 13 to 14
times more patents per employee than
large patenting firms, and their patents
are twice as likely as large firm patents to
be among the one percent most cited.

* Two-thirds of new employer establish-
ments survive at least two years, and 44
percent survive at least four years.

Conclusion

These impressive statistics leave no doubt as
to the vital importance of small business to our
economy. As we have noted before, small busi-
ness is a major source of competition, innova-
tion, technological change and productivity
growth. It is also the vehicle by which millions
enter the economic and social mainstream of
American society. The data in this section con-
firm both the quantitative and qualitative contri-
butions which small business makes every day to
our nation.

At the beginning of this chapter, we posed a
simple question, “Are small firms important?”
The answer is simple, too: “You bet they are!”

16
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Chapter 2
The Role of Data and Research

“If you want to know about a nation’s future growth, measure the number of small businesses,

look at the jobs and livelihoods they create, see if they have the capital and economic freedom to

develop new ideas, find out how easily they can start up and, yes, fail and start over again. And

assess whether they’re more often helped or hamstrung by their surroundings, including the

marketplace and their government’s policies.”

Jere W. Glover, fourth Chief Counsel for Advocacy (1994 — 2001)

s we have seen in Chapter One, small

businesses are a vital component of the

American economy. Data from the U.S.
Census Bureau show that there were over 27
million businesses in the United States in 2007,'
of which 99.7 percent were small, with fewer
than 500 employees.? Small firms employ half
of the private sector workforce® and account for
half of the private, nonfarm real gross domestic
product.* Small businesses provided for 60 to 80
percent of the net new jobs during the decade
of the 1990s. More recently, all net job creation
has come from small firms, especially from new
entrepreneurs.’ It is for these reasons that there is
such interest in the small business sector among
policymakers, business leaders, and academics.

1 Office of Advocacy, Frequently Asked Questions, September
2008. This annually updated resource can be accessed at http://
www.sba.gov/advo/stats/sbfaq.pdf.

2 Office of Advocacy, Private Firms, Establishments, Employment,
Annual Payroll and Receipts by Firm Size, 1988—2005, http://
www.sba.gov/advo/research/us88_05.pdf.

3 Ibid.

4 Office of Advocacy sponsored research by Katherine Kobe, The
Small Business Share of GDP, 1998-2004, April 2007, http://
www.sba.gov/advo/research/rs299tot.pdf.

5 Office of Advocacy, Employer Firm Births and Deaths by Em-
ployment Size of Firm, 1989-2004, http://www.sba.gov/advo/
research/dyn_b_d8904.pdf.
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Advocacy’s Research Mandate

Public Law 94-305 made economic research a
core mission of the Office of Advocacy.® This
mission includes the documentation of the role
of entrepreneurship in the economy and the ex-
amination of various issues of relevance to small
business owners. More specifically, Advocacy is
charged to:

* examine the role of small business in the
American economy and the contribution
which small business can make in im-
proving competition;

* measure the direct costs and other ef-
fects of government regulation on small
business;

e determine the impact of the tax structure
on small businesses;

e study the ability of financial markets and
institutions to meet small business credit
needs;

e determine the availability of financial
resources and alternative means to
deliver financial assistance to minority
enterprises;

* identify and describe those measures
that create an environment in which all
businesses will have the opportunity to
compete effectively;

6§ 202, Public Law 94-305, 15 U.S.C. § 634b.
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* provide information on the status and the
potential for development and strengthen-
ing of minority and other small business
enterprises, including firms owned by
veterans and service-disabled veterans;
and

e ascertain the common reasons for small
business successes and failures.

These elements of Advocacy’s mission are
the primary responsibility of its Office of Eco-
nomic Research (OER). In 2008, OER had nine
staff economist positions, including the Chief
Economist and Director of Economic Research.
The current economics team specializes in the
following areas: small firm dynamics, small busi-
ness finance, small business employee benefits,
tax and regulatory policy, women- and minority-
owned business, and the economics of entre-
preneurship. OER economists work with other
agencies to acquire and analyze data, conduct
in-house research, coordinate extramural con-
tract research projects, and work closely with the
legal team in Advocacy’s Office of Interagency
Affairs to assess the costs of proposed federal
rules and associated mitigation strategies. OER
also encourages its economists to author work-
ing papers, to present them at conferences, and
whenever possible to publish them in profes-
sional peer-reviewed journals. Academic papers
written by Advocacy staff are also posted as
working papers on Advocacy’s website.” To fa-
cilitate research efforts, all Advocacy economists
have access to STATA statistical software® and
full-text journal articles using both JSTOR?® and
the American Economic Association’s electronic
bibliography, EconLit."

7  For Advocacy research working papers, see: http://www.sba.
gov/advo/research/wkpapers.html.

8  For more information, see: http://www.stata.com/.

9  For more information, see: http://www.jstor.org/.

10 For more information, see: http://www.econlit.org/. The provider
of this service for the Office of Advocacy is EBSCO Publishing.

18

Advocacy—The Source for
Small Business Statistics
and Research

In the early years of Advocacy, the research
mandate of Public Law 94-305 was more than
ambitious. Statistics on small businesses them-
selves, let alone more derivative topics, were
hard to come by. The Small Business Economic
Policy Act of 1980 and its requirement for an
annual report from the President, which was
popularly known as The State of Small Business,
crystallized the need for reliable and periodically
updated statistics on small firms."" Congress
recognized this problem and provided resources
for Advocacy to begin to fill this knowledge gap.
Since then, a significant portion of the office’s
operating budget has been dedicated to economic
research activities. Since Fiscal Year 2000, ap-
proximately $1.1 million has been allocated
annually to the Office of Advocacy for economic
research and data products.'?

Advocacy uses its economic research funds
for two primary purposes: 1) to purchase special
data tabulations and otherwise support the de-
velopment of small firm data at various govern-
ment agencies; and 2) to fund contract research
by private-sector vendors on more specialized
issues. In each instance, Advocacy’s Office of
Economic Research strives to produce relevant
research products that are useful for policymak-
ers and other Advocacy stakeholders.

The federal government collects an enor-
mous amount of data from all businesses for a
variety of different purposes. Some of this data
is acquired in the course of routine transactions
such as filing tax returns, both for the businesses
themselves and for their employees as payroll

11 Title III, Public Law 96-302; July 2, 1980; 94 Stat. 848; 15
U.S.C. §§ 631a, 631b.

12 Funds for Advocacy’s economic research function, excluding
salaries and expenses, were for many years set by a specific line
item in SBA’s annual budget request and appropriations. Since
FY 2006, however, Advocacy research has been included within
a general amount for Advocacy as a whole within SBA’s “Execu-
tive Direction” budget.
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withholding for income, unemployment com-
pensation, and other taxes. Other data come from
the filing of documents on business organization,
including recognition as partnerships or corpora-
tions. Still other administrative data result from
firms obtaining various types of permits and
licenses, or filing for bankruptcy. More business
data come from periodic surveys conducted by
the U.S. Bureau of the Census as part of the Eco-
nomic Census it conducts once every five years.
Separate surveys are conducted by other gov-
ernment agencies and by academic and private
sector organizations. The good news is that there
are many data sources.

The bad news is that most data sources are
not designed to produce information specifically
on small firms. One of the most important func-
tions of Advocacy’s economic research program
is to take these voluminous and often arcane
data sources and to extract from them informa-
tion that is relevant to small firm interests and
useful to its stakeholders. Advocacy attempts to
add value to existing government data resources,
while minimizing the need for additional infor-
mation collection from small firms.

The Office of Economic Research is an
important resource for small firm data and on
small business issues generally. In fact, whenever
you hear a statistic relating to small business, the
chances are good that it came from Advocacy
either directly or indirectly. When legislators
want to know how legislation will affect small
firms, they contact Advocacy; when an agency
needs to know how many firms will be affected
by a proposed rule, it can confer with Advocacy;
when a business organization or trade associa-
tion needs data on economic trends affecting
their small firm members, it can consult with
Advocacy’s professional staff; when teachers or
academic researchers need small business statis-
tics, they often use Advocacy’s on-line resources;
when the press or any of SBA’s many resource
partners look for data on firms in their own geo-
graphic areas, they often call on Advocacy. All
of these stakeholders are Advocacy ‘“customers”
and, consistent with its statutory mission, Advo-
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cacy always seeks to provide them with the best
information and economic research possible.
The following sections discuss various sourc-
es of data used by OER, its research products, its
outreach initiatives, and work with the Office of
Interagency Affairs on regulatory issues.

Data Sources

Statistics of U.S. Businesses (SUSB)

Given Advocacy’s economic research mandate, it
is essential to have the most accurate and cur-
rent data by firm size possible. The U.S. Census
Bureau’s Statistics of U.S. Businesses (SUSB)
Division produces static and dynamic firm size
data by North American Industrial Classification
System (NAICS) codes," by states, and by met-
ropolitan statistical areas (MSAs).'* Advocacy
partially funds the development of these data
annually, and they are the source of many Advo-
cacy statistics on the number of small businesses
in the United States. Talking points that are regu-
larly referred to in materials as varied as articles
in the press and the speeches of elected and other
public officials frequently come from this source.
In addition, breakouts by industry group in these
data facilitate greater knowledge by policymak-
ers of the effects on small firms of particular
regulatory or legislative proposals. This dataset
is currently available from 1988 to 2005, provid-
ing a sufficient time series for analysis.'

The Economic Census

Advocacy makes extensive use of Census Bureau
data to describe small business owner demo-
graphics. Every five years, Census conducts an

13 Data before 1998 are available using the prior U.S. Standard
Industrial Classification (SIC) system codes.

14 See http://www.sba.gov/advo/research/data.html for more
information on firm size data.

15 For example, see Advocacy-sponsored research by Donald
Bruce, John A. Deskins, Brian C. Hill, and Jonathon C. Rork;
Small Business and State Growth: An Econometric Investigation,
February 2007, http://www.sba.gov/advo/research/rs292tot.
pdf; and research by Robert M. Feinberg, The Impact of Interna-
tional Competition on Small-Firm Exit in U.S. Manufacturing;
March 2008, http://www.sba.gov/advo/research/rs320tot.pdf.
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Economic Census required by law, in which
many types of highly specific data are col-
lected using large scientifically selected survey
samples. Advocacy used one part of the 2002
Economic Census, its Survey of Business Own-
ers (SBO)'® as the basis for reports on business
ownership by women,'” individuals belonging to
minority groups,'® and veterans, including ser-
vice-disabled veterans."” (Unfortunately, because
of time lags in producing data, tabulations from
the 2007 SBO now in progress are not expected
to be available until 2010 or later.) Advocacy
also explores the data generated in the Economic
Census, together with associated administrative
data from other sources, using specially commis-
sioned tabulations that answer queries not ad-
dressed in the standard work products published
by Census. These tabulations help Advocacy and
its stakeholders learn more about the number of
home-based businesses, family-run enterprises,
and various other characteristics of small firms
and their owners.

Internal Revenue Service-based data

Advocacy regularly requests special tabula-
tions from the administrative databases of other
agencies. One important example is Advocacy’s
purchase of sole proprietorship information from
the Statistics of Income (SOI) Division of the
Internal Revenue Service (IRS).?° These data al-
low Advocacy’s Office of Economic Research to
analyze taxation and income trends.?' With that

16 For more information on the Survey of Business Owners, see:
http://www.census.gov/csd/sbo/.

17 Office of Advocacy, Women in Business: A Demographic Review
of Women's Business Ownership; August 2006, http://www.sba.
gov/advo/research/rs280tot.pdf.

18 Office of Advocacy, Minorities in Business: A Demographic
Review of Minority Business Ownership; April 2007, http://www.
sba.gov/advo/research/rs298tot.pdf.

19 Office of Advocacy, “Characteristics of Veteran Business Owners
and Veteran-Owned Businesses;” Chapter 5, The Small Business
Economy; December 2007, http://www.sba.gov/advo/research/
sb_econ2007.pdf.

20 For more on the IRS Statistics of Income Division, see: http://
www.irs.gov/taxstats/index.html.

21 For example, see Office of Advocacy, Dynamics of Women-
Operated Sole Proprietorships, 1990—1998, March 2003, http://
www.sba.gov/advo/stats/rwosp_03.pdf; or Advocacy spon-
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said, it is important to remember that access to
data from the IRS, and from some other agencies
as well, is often highly restricted due to appropri-
ate concerns for the privacy of both individuals
and firms, restrictions that are often statutory.
Advocacy work products do not disclose micro-
data from these sources. Instead, information

is aggregated into macrodata that is useful for
analytical purposes, but without information at
the micro level. Because of these privacy restric-
tions, special tabulations constructed by agencies
authorized to collect and keep such microdata
are probably the only method of obtaining much
of the information used in many of Advocacy’s
research products.

The IRS is also actively involved in the ap-
proval of microdata research requests using the
Census Bureau’s Business Information Tracking
System (BITS), a database begun with Advocacy
support that links data on business establish-
ments from the Census Bureau’s County Busi-
ness Patterns from year to year, and includes tax
information.? Using BITS, researchers are able
to create longitudinal tabulations that provide
dynamic information on businesses across a span
of years, instead of static “snapshots” of firm
characteristics at a single point in time. A lon-
gitudinal tabulation can measure changes such
as establishment births, deaths, expansions, and
contractions for an industry and/or enterprise
size. The special firm size data tables from the

sored research by Innovation and Information Consultants, Inc.,
The Impact of Tax Expenditure Policies on Incorporated Small
Businesses, April 2004, http://www.sba.gov/advo/research/
rs237tot.pdf; or by Joanne H. Pratt, The Impact of Location on
Net Income: A Comparison of Homebased and Non-Homebased
Sole Proprietors, May 2006, http://www.sba.gov/advo/research/
rs275tot.pdf.

22 For more information on BITS, see: http://www.census.gov/csd/
susb/defterm.html#goBITS. For illustrations of how the BITS
dataset might be accessed and used, see: Advocacy-sponsored
research by Zoltan C. Acs and Catherine Armington, Using Cen-
sus BITS to Explore Entrepreneurship, Geography, and Economic
Growth, February 2005, http://www.sba.gov/advo/research/
rs248tot.pdf; and by Lawrence Plummer and Brian Headd, Ru-
ral and Urban Establishment Births and Deaths Using the U.S.
Census Bureau's Business Information Tracking Series, February
2008, http://www.sba.gov/advo/research/rs316tot.pdf.
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SUSB, mentioned earlier in this section, come
from this dataset.

Bureau of Labor Statistics’ Business
Employment Dynamics series

The Office of Advocacy has also worked very
closely with the staff at the Department of La-
bor’s Bureau of Labor Statistics (BLS) to en-
courage them to produce employment statistics
by firm size. Although no funding or special tab-
ulations have been requested to date, the result
of this collaboration has been the BLS Business
Employment Dynamics (BED) data series, which
has looked at establishment job gains and losses
on a quarterly basis since 1992.% The research
significance of this dataset is twofold. First, it
allows researchers and policymakers to more
precisely ascertain employment dynamics sooner
than is possible with other data sources, as the
BED database has a three-quarter lag versus the
three-year lag for Census SUSB data. Second,
BED data complement the Census data by pro-
viding a “check” on each of their measures; for
instance, BLS researchers have shown that 63.7
percent of the net new jobs between June 1990
and September 2005 came from small businesses
— a figure that is consistent with Advocacy find-
ings using Census data.**

Federal Reserve data

Advocacy studies on small business lending
utilize a number of datasets and surveys. From
1987 to 2003, the Federal Reserve Board pro-
duced its Survey of Small Business Finances
(SSBF), which was valuable for examining
how and from whom small firms used finan-
cial services.” Another major Federal Reserve

23 For more information on BED data, see: http://www.bls.gov/
bdm/.

24 See Jessica Helfand, Akbar Sadeghi, and David Talan; “Employ-
ment dynamics: small and large firms over the business cycle,”
Bureau of Labor Statistics, Monthly Labor Review, March 2007,
pp- 39-50, http://www.bls.gov/opub/mlr/2007/03/art3full.pdf.

25 The Federal Reserve Board discontinued the SSBF after the 2003
survey. For more information on past SSBF surveys, see: http://
www.federalreserve.gov/pubs/oss/oss3/nssbftoc.htm.
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data source is its Survey of Consumer Finances
(SCF),? a triennial survey of the balance sheet,
pension, income, and other demographic charac-
teristics of U.S. families. The SCF has been very
useful to investigate trends in the income and
wealth of business owners. Advocacy also uses
the Federal Reserve’s quarterly Senior Loan
Officer Opinion Survey on Bank Lending Prac-
tices to track small firm commercial and indus-
trial lending standards and demand.?”’ Finally,
Advocacy’s annual examination of the lending
activities of commercial banks and other de-
pository institutions® uses data from two types
of reports that these institutions make to their
regulatory agencies: Community Reinvestment
Act (CRA)* reports and lenders’ Consolidated
Reports of Condition and Income, often referred
to as “call reports.”*°

Additional data sources

In addition to the government data sources

just outlined, Advocacy’s Office of Economic
Research uses a variety of other data sources.
Sometimes, data from both government and non-
government sources can be used together in such
a way that “the whole is greater than the sum of
its parts.” For example, one of the perennial top
concerns of small firms has been the cost of pro-
viding health insurance to their employees. The

26 For more information, see: http://www.federalreserve.gov/
pubs/oss/oss2/scfindex.html. This data source can also be used to
measure pension and IRA coverage of workers in small and large
firms.

27 For more information, see: http://www.federalreserve.gov/
boarddocs/SnLoanSurvey/.

28 For more on Advocacy’s annual bank study, see: http://www.
sba.gov/advo/research/lending.html. Both call report and CRA
data provide loan size data that Advocacy uses as a measure of
small firm lending because borrower size is not available.

29 For more information about the CRA and its associated reports,
see: http://www.ffiec.gov/cra/.

30 For more information on call reports, see: https://cdr.ffiec.gov/
public/. The Office of Advocacy contracts annually for special
tabulations of CRA and call report data. For general informa-
tion on these and other datasets for the study of small business
finance, see Advocacy research by Charles Ou, Statistical Data-
bases for Economic Research on the Financing of Small Firms in
the United States, http://www.sba.gov/advo/research/wkp04Ou.
pdf.
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Office of Advocacy has been able to illustrate
the challenges small businesses face in providing
benefits (including health insurance, retirement,
annual and sick leave, etc.) compared with their
larger counterparts.®' Data sources for such stud-
ies include the Census/BLS Current Population
Survey,*” the Census Bureau’s Survey of Income
and Program Participation,* the Department of
Health and Human Service’s Medical Expendi-
ture Panel Survey,* and other surveys from the
Kaiser Family Foundation®® and the Employee
Benefit Research Institute.*

The Office of Advocacy also makes use of
information developed by key stakeholders in the
private sector. For example, the National Federa-
tion of Independent Business (NFIB) surveys its
members to assess their views on the economy
for its monthly Small Business Economic Trends

31 For example, see Advocacy-sponsored research by Joel Popkin
and Company, Cost of Employee Benefits in Small and Large
Businesses, August 2005, http://www.sba.gov/advo/research/
rs262tot.pdf; and by Econometrica, Inc., Structural Factors
Affecting the Health Insurance Coverage of Workers at Small
Firms, March 2007, http://www.sba.gov/advo/research/
rs295tot.pdf.

32 The Current Population Survey (CPS) is a monthly survey of
about 50,000 households conducted by the Bureau of the Census
for the Bureau of Labor Statistics. The survey has been conducted
for more than 50 years, and is the primary source of information
on the labor force characteristics of the U.S. population. For more
information on the CPS, see: http://www.census.gov/cps/.

33 The Census Bureau’s Survey of Income and Program Participa-
tion (SIPP) is a continuing survey with monthly interviewing
of national samples of households. SIPP offers detailed infor-
mation on cash and noncash income and also collects data on
taxes, assets, liabilities, and participation in government transfer
programs. SIPP data facilitates evaluation of the effectiveness of
federal, state, and local programs. For more information on SIPP,
see: http://www.bls.census.gov/sipp/.

34 The Medical Expenditure Panel Survey (MEPS), conducted
by the Department of Health and Human Services’ Agency for
Healthcare Research and Quality, is a set of large-scale surveys
of families and individuals, their medical providers, and employ-
ers across the United States. MEPS is the most complete source
of data on the cost and use of health care and health insurance
coverage. For more on MEPS, see: http://www.meps.ahrq.gov/
mepsweb/.

35 For more information on the Kaiser Family Foundation, see:
http://www.kff.org/.

36 For more information on the Employee Benefit Research Insti-
tute, see: http://www.ebri.org/.
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publication.’’ Especially useful for evaluating
the state of the small business economy are its
monthly optimism index numbers together with
information on business owners’ willingness to
expand, hire, purchase capital goods, and obtain
financing. NFIB also regularly surveys small
firms on other issues of importance, producing
information that often is unavailable from other
sources. These data are published regularly as
NFIB’s National Small Business Poll.*

Another important source of data is the Ew-
ing Marion Kauffman Foundation, which for
years has actively supported the development of
new data sources for the study of entrepreneur-
ship. Kauffman sponsors the Panel Study of En-
trepreneurial Dynamics (PSED), which explores
the motivations of individuals just starting their
businesses.*” The University of Michigan and
the Office of Advocacy, along with others, have
also contributed to the development of PSED and
PSED II. Kauffman has also developed several
other data sources, including the Kauffman Index
of Entrepreneurial Activity,* the Kauffman Firm
Survey,* and the Angel Investor Performance
Project.** The Foundation has also contributed to
the development of an Integrated Longitudinal
Business Database at the U.S. Census Bureau,
which is intended to combine administrative
records and survey data for both employer and
nonemployer business units in the U.S.+

The Kauffman Foundation and the Office of
Advocacy share a mission for the study and en-

37 Small Business Economic Trends is published monthly by the
NFIB Research Foundation. For more information, see: http://
www.nfib.com/page/sbet.

38 The National Small Business Poll is conducted by the NFIB
Research Foundation, and new data are added to its website at
http://www.411sbfacts.com/ eight times annually.

39 For more information on the PSED, see: http://www.psed.isr.
umich.edu/psed/home.

40 For more information on the Kauffman Index of Entrepreneurial
Activity, see: http://www.kauffman.org/kauffmanindex/.

41 For more information on the Kauffman Firm Survey, see: http://
www.kauffman.org/kfs/.

42 For more information on the Angel Investor Performance Proj-
ect, see: http://www.kauffman.org/aipp/.

43 For more information on the Census Bureau’s Integrated Longi-
tudinal Business Database project, see: http://www.ces.census.
gov/index.php/ces/cespapers?detail_key=101744.
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couragement of entrepreneurship, and they enjoy
a strong collaborative relationship. In addition

to their work together on data sources, they have
co-sponsored a number of conferences in recent
years. Advocacy and Kauffman have also col-
laborated since 2001 to co-organize sessions at the
annual meetings of the American Social Science
Association (ASSA). Individuals who have made
extraordinary contributions to entrepreneurial
research have been honored at such meetings.
Other Kauffman achievements have included the
creation of a web-based Entrepreneurship Re-
search Portal designed to be a “one-stop-shop” for
research in the field, including that from the Of-
fice of Advocacy.* The Kauffman Foundation also
directs the Entrepreneurship Research and Policy
Network on the Social Science Research Network
(SSRN) for working papers and other postings,
including papers released by Advocacy.®

Advocacy Economic
Research Products

On average, the Office of Advocacy releases at
least 25 economic research reports each year.*
These are produced by the professional staff of
Advocacy’s Office of Economic Research (OER)
and by contract researchers, subject to the avail-
ability of funding. In this section, we will take

a closer look at some of Advocacy’ research
products.

The Small Business Economy

Since 1982, the Office of Advocacy has prepared
an annual report on the state of small business,
and since 2001 this report has been known as
The Small Business Economy: A Report to the

44 Kauffman’s Entrepreneurship Research Portal can be accessed at:
http://research.kauffman.org/.

45 For more information on the SSRN Entrepreneurship Research
and Policy Network, see: http://www.ssrn.com/erpn/index.
html.

46 For a chronological listing, see: http://www.sba.gov/advo/re-
search/chron.html and Appendix I.
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President.*’ Perhaps the largest and most an-
ticipated of all Advocacy periodic reports, it
features chapters on the economic conditions
for small business during the prior year, small
business lending and procurement trends, and
regulatory flexibility updates. Each edition also
features numerous data tables on small busi-
nesses with information in a consistent format
from year to year, so as to be helpful for those
seeking a quick statistic. Starting with the 2004
edition, there has been an effort to use at least
some work from outside contributors. This al-
lows for the report to explore new and various
topics of relevance, keeping it fresh and timely.
Past examples by outside authors include chap-
ters on veteran entrepreneurship, an analysis of
the impact of education on entrepreneurship, a
discussion of “economic gardening,” an exami-
nation of the linkage between small business
and innovation, government policies to promote
technology transfer, and an illustration of how
social entrepreneurship might help governments
solve various problems. Future Small Business
Economy editions will also feature chapters that
are informative, timely, and thought-provoking
for policymakers, entrepreneurs, and researchers.

Other periodic reports

In addition to The Small Business Economy,
Advocacy produces a variety of other periodic
reports that enjoy wide audiences. In fact, most
of the following have become standard reference
items.

*  Frequently Asked Questions. This two-
page document is designed for a general
audience and serves as a summary of
information from other research materi-
als. It provides a series of quick, easy-to-
recite facts recognizing the importance of
small business in the economy. Revised
annually, it is an excellent introduction for

47 Chapter One has already outlined the early history of this report,
which was popularly known as The State of Small Business until
2000. See http://www.sba.gov/advo/research/sbe.html for past
editions.
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individuals to acquaint themselves with
Office of Advocacy research and data.®

*  Office of Economic Research: Research
Publications. This annual publication
lists all of the economic research work
products released by Advocacy in any
given year and is organized by various
categories. As such, it serves as a year-
end report on the research accomplish-
ments of the previous year.”

*  Quarterly Indicators: The Economy and
Small Business. This regular publica-
tion pulls together data from a variety of
sources to highlight quarterly economic
trends relevant to small businesses.*

* Research Resources. This document
addresses a number of questions about
small business research and data from the
perspective of a faculty member, student,
or researcher. It includes a brief listing
of journals and recommended read-
ings, links to data and other web-based
sources, and information about research
funding. It is produced periodically, but
not necessarily annually.”!

*  Small Business and Micro Business Lend-
ing in the United States. This is an annual
study of lending to small firms using the
most recent data available on small and
micro business loans and on the lending
institutions that provide them. The study
uses data reported by lenders to their
regulators in their Consolidated Reports
of Condition and Income (‘“‘call reports™)
and reports required by the Community
Reinvestment Act (CRA). Because data
are available only by the size of loan,
small business loans are defined as those

48 For the most recent Frequently Asked Questions, see http://
www.sba.gov/advo/stats/sbfaq.pdf.

49 For the most recent and past Publication Catalogues, see http://
www.sba.gov/advo/research/pub.html.

50 For the most recent and past Quarterly Indicators, see http://
www.sba.gov/advo/research/sbei.html.

51 For the most recent Research Resources, see http://www.sba.
gov/advo/research/rrsb.pdf.
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smaller than $1 million, and micro busi-
ness loans are those for under $100,000.>

*  Small Business Profiles for States and
Territories. This report profiles the eco-
nomic condition of small businesses in
the United States overall and in each of
the 50 states, the District of Columbia,
and the U.S. territories. Each state profile
includes sections on the following topics:
the number of firms, industry composi-
tion, small business income, banking,
women’s and minority business owner-
ship, and employment.>

Issue-specific research

In addition to the regular periodic reports we
have just described, Advocacy sponsors contract
research on a wide variety of specific topics
and other issues of general interest to Advocacy
stakeholders. Each year, subject to the avail-
ability of funding, Advocacy solicits research
proposals from small business contractors using
normal federal procurement procedures. Ideas
for solicitation topics come from many sources,
including input from congressional offices, busi-
ness organizations and other advocacy groups,
National Economic Council staff, and small busi-
nesses themselves. Internal discussions among
Advocacy staff and leadership also seek to iden-
tify areas where new research is needed. From
seven to ten topic areas are usually selected, at
least one of which is general enough to encour-
age interested parties to “think outside the box”
and submit proposals on topics not specified in
the solicitation.

Most Advocacy contract research solicita-
tions are in the form of requests for quotations
(RFQs) that are posted on FedBizOpps, the fed-
eral government’s electronic portal for posting
contracting opportunities.>* They are typically
small business set-asides (only small firms can

52 For the most recent and past banking studies, see http://www.
sba.gov/advo/research/lending.html.

53 For the most recent and past state profiles, see http://www.sba.
gov/advo/research/profiles/.

54 For more information on FedBizOpps, see http://www.fbo.gov/.
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compete), and Advocacy has also used a special
authority to allow competition to be reserved

for firms owned by service-disabled veterans.*
The proposals received in response to Advocacy
RFQs are evaluated primarily on their technical
merit, and awards are made prior to the end of
the fiscal year. Although most Advocacy contract
research is awarded competitively, from time to
time the office may award a sole source con-
tract under special circumstances allowed under
federal contracting rules (for example, to update
a previous study). Occasionally, an unsolicited
proposal is approved if it is of exceptional inter-
est and it meets the requirements of federal con-
tracting rules.’® Each Advocacy contract research
project is monitored by an Advocacy staff mem-
ber serving as the contracting officer’s technical
representative (COTR).

Since 2001, the Office of Advocacy has
released more than 200 publications,>” which cu-
mulatively continue to document the importance
of entrepreneurship to the American economy
and provide new insight on various issues of im-
portance to small business owners, policymakers,
and researchers. Highlights from some of these
studies include:

Cost of Federal Regulations

Among the most frequently cited of Advocacy
economic research products are its perennial

analyses of the disproportionate cost of federal
regulations to small firms. Advocacy has spon-
sored such research from its inception, its first
product on this topic being released in 1980.

More recent examinations of this subject were

55 In fact, the very first contract awarded by SBA using this set-
aside authority for service-disabled veterans was for an Advoca-
cy-sponsored research project.

56 Unsolicited proposals must meet the conditions of the Federal
Acquisition Regulations (FAR) Subpart 15.6. See: http://www.
arnet.gov/far/current/html/Subpart%2015_6.html.

57 These include: 13 reports in FY 2001, 17 reports in FY 2002, 30
reports in FY 2003, 21 reports in FY 2004, 34 reports in FY 2005,
28 reports in FY 2006, 32 reports in FY 2007, and 27 reports in
FY 2008.
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released in 1995,% 2001, and 2005.%° The latter
study found that the cost of federal regulations
totaled $1.1 trillion in 2004, and that the cost per
employee for firms with fewer than 20 employ-
ees was $7,647 annually, about 45 percent more
per employee than for their larger counterparts.
Advocacy is currently planning to update this
analysis.

Entrepreneurship by Owner Demographics

A number of Advocacy studies have examined
various demographic characteristics of entrepre-
neurs, with many of these focusing on business
ownership by women, individuals belonging to
minority groups, veterans, and service-disabled
veterans. The most prominent studies have been
the Women in Business®' and Minorities in Busi-
ness® reports that are released once every five
years in conjunction with the release of eco-
nomic census data. In 2007, the Office of Advo-
cacy also released a report on veteran business
ownership as part of The Small Business Econo-
my.% These studies have shown dramatic gains
in small business ownership among women and
minority individuals over the past few decades,
and in particular they show how entrepreneurship
can benefit one’s economic well-being.** Despite
such progress, there is still much potential for

58 Advocacy-sponsored research by Thomas D. Hopkins, Profiles
of Regulatory Costs, November 1995, http://www.sba.gov/advo/
research/rs1995hoptot.pdf.

59 Advocacy-sponsored research by W. Mark Crain and Thomas D.
Hopkins, The Impact of Regulatory Costs on Small Firms, Octo-
ber 2001, http://www.sba.gov/advo/research/rs207tot.pdf.

60 Advocacy-sponsored research by W. Mark Crain, The Impact of
Regulatory Costs on Small Firms, September 2005, http://www.
sba.gov/advo/research/rs264tot.pdf.

6

Office of Advocacy, Women in Business: A Demographic Review
of Women in Business, August 2006, http://www.sba.gov/advo/
research/rs280tot.pdf.

62 Office of Advocacy, Minorities in Business: A Demographic
Review of Minority Business Ownership, April 2007, http://www.
shba.gov/advo/research/rs298tot.pdf.

63 Office of Advocacy, “Characteristics of Veteran Business Owners
and Veteran-Owned Businesses,” Chapter 5, The Small Business
Economy, December 2007, http://www.sba.gov/advo/research/
sb_econ2007.pdf.

64 Advocacy research by Ying Lowrey, Business Density, Entrepre-

neurship and Economic Well-Being, June 2004, http://papers.

ssrn.com/sol3/papers.cfm?abstract_id=744804.
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further growth.% With regard to veterans, while
their overall number in the workforce might be
falling (especially among World War II, Korean
War, and Vietnam-era veterans), their overall

rate of self-employment has been consistently
higher than that of nonveterans.®® One of the keys
to success in entrepreneurship — regardless of
demographic group — is increased human capital
investment and prior experiences.®’

Importance of Technology and Innovation

Small businesses are responsible for much of the
net job creation in the economy. Much of that
growth in employment can be attributed to inno-
vation and new venture creation, and small busi-
nesses play a unique role in our economy in that
process, as they are often responsible for bring-
ing “breakthrough technologies” to market.%®

One Advocacy study found that small patenting
firms produced 13 to 14 times more patents per
employee than their larger counterparts, and that
those patents were more likely to be cited in other
patent applications.” Moreover, colleges and uni-
versities that spent more on research and develop-
ment were more likely to have higher levels of

65 Office of Advocacy, Dynamics of Minority-Owned Employer
Establishments, 1997-2001, February 2005, http://www.sba.gov/
advo/research/rs251tot.pdf; and Advocacy-sponsored research
by the Initiative for a Competitive Inner City, State of the Inner
City Economies: Small Business in the Inner City, October 2005,
http://www.sba.gov/advo/research/rs260tot.pdf.

66 Advocacy-sponsored research by Robert W. Fairlie, Self-
Employed Business Ownership Rates in the United States:
1979-2003, December 2004, http://www.sba.gov/advo/research/
rs243tot.pdf.

67 See relevant chapters in recent editions of Advocacy’s annual
The Small Business Economy at: http://www.sba.gov/advo/
research/sbe_05_ch04.pdf, http://www.sba.gov/advo/research/
sbe_05_ch05.pdf, http://www.sba.gov/advo/research/sbe_06_
ch05.pdf; in addition to Advocacy research by Chad Moutray,
Educational Attainment and Other Characteristics of the Self-
Employed: An Examination Using Data from the Panel Study of
Income Dynamics, December 2007, http://www.sba.gov/advo/
research/rs313tot.pdf.

68 Advocacy-sponsored research by William J. Baumol, “Small
Firms: Why Market-Driven Innovation Can’t Get Along Without
Them,” Chapter 8, The Small Business Economy—2005, http://
www.sba.gov/advo/research/sbe_05_ch08.pdf.

69 Advocacy-sponsored research by CHI, Inc., Small Serial Innova-
tors: The Small Firm Contribution to Technical Change, February
2003, http://www.sba.gov/advo/research/rs225tot.pdf.
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new firm formation in the surrounding metropoli-
tan region,’® and regions that stress innovation are
more likely to be entrepreneurial centers.”!

Small Business Benefits

Consistent with research from other sources,
Advocacy-funded research shows that employ-
ees at small businesses are less likely to receive
health insurance or other benefits, putting small
business owners at a competitive disadvantage
when attempting to attract talented workers.”
This hurts employee retention,” and it leads

to more small business workers depending on
health insurance coverage from their spouse’s
(large firm) employer.”* The challenge for entre-
preneurs, though, has been twofold. First, health
insurance premiums have risen dramatically in
recent years;” and second, it is more difficult for
very small businesses to obtain coverage for their
workers because administrative costs for them
are significantly higher.”®

70 Advocacy-sponsored research by BJK Associates, The Influence
of R&D Expenditures on New Firm Formation and Economic
Growth, October 2002, http://www.sba.gov/advo/research/
rs222tot.pdf.

71 Advocacy-sponsored research by Advanced Research Technolo-
gies, LLC, The Innovation-Entrepreneurship NEXUS, April 2005,
http://www.sba.gov/advo/research/rs256tot.pdf.

72 Advocacy-sponsored research by Joel Popkin and Company,
Cost of Employee Benefits in Small and Large Businesses, August
2005, http://www.sba.gov/advo/research/rs262tot.pdf.

73 Advocacy-sponsored research by John B. Hope and Patrick C.
Mackin, The Relationship Between Employee Turnover and Em-
ployee Compensation in Small Business, July 2007, http://www.
sha.gov/advo/research/rs308tot.pdf.

74 Advocacy-sponsored research by Eric E. Seiber and Curtis S.
Florence, Changes in Family Health Insurance Coverage for
Small and Large Firm Workers and Dependents: Evidence from
1995 to 2005, March 2008, http://www.sba.gov/advo/research/
rs321tot.pdf.

75 See various employer-sponsored health insurance surveys at
http://www.kff.org/insurance/employer.cfm.

76 Advocacy-sponsored research by Actuarial Research Corpora-
tion, Study of the Administrative Costs and Actuarial Values of
Small Health Plans, January 2003, http://www.sba.gov/advo/
research/rs224tot.pdf.
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Small Business Finance

Simply put, lending to small businesses is
profitable,”” with many banks pursuing such
loans. Although there have been concerns in the
past about the increased use of credit scoring
and rapid banking consolidation — both of which
might steer banks away from “relationship lend-
ing” — evidence shows that small businesses have
not been disadvantaged by either of these devel-
opments.”® Office of Advocacy research has also
documented the financing patterns of small firms
based on Federal Reserve Board data.” These
studies, for instance, show how small business
owners have utilized alternative sources of capi-
tal, such as friends and family, credit cards, and
finance companies, as well as traditional sources
of commercial lending. Research has also shown
that business owners are more likely to have
greater income and wealth.%

Federal Procurement from Small Business

In fiscal year 2007, more than $378 billion worth
of contracts from the federal government for the

77 Advocacy-sponsored research by James W. Kolari, Assessing the
Profitability and Riskinessof Small Business Lenders in the Bank-
ing Industry, May 2003, http://www.sba.gov/advo/research/
rs229tot.pdf; and by Joe Peek, The Value to Banks of Small Busi-
ness Lending, May 2007, http://www.sba.gov/advo/research/
rs301tot.pdf.

78 Advocacy-sponsored research by Charles D. Cowan and Adrian
M. Cowan, 4 Survey Based Assessment of Financial Institution
Use of Credit Scoring for Small Business Lending, November
2006, http://www.sba.gov/advo/research/rs283tot.pdf; and
Advocacy research by Charles Ou, Banking Consolidation and
Small Business Lending: A Review of Recent Research, March
2005, http://www.sba.gov/advo/research/wkp0Sou.pdf.

79 Advocacy research, Financing Patterns of Small Firms: Find-
ings from the 1998 Survey of Small Business Finance, September
2003, http://www.sba.gov/advo/stats/ssbf 98.pdf; and Banking
and SME Financing in the United States, June 2006, http://www.
sba.gov/advo/research/rs277tot.pdf. Also, Advocacy-sponsored
research by George W. Haynes and Charles Ou, A Profile of
Owners and Investors of Privately Held Businesses in the United
States, 1989-1998, April 2002, http://www.sba.gov/advo/stats/
wkp02co.pdf; and by George W. Haynes, Finance Companies
and Small Business Borrowers: Evidence from the 1993 and 1998
Surveys of Small Business Finances, April 2005, http://www.sba.
gov/advo/research/rs255tot.pdf.

80 Advocacy-sponsored research by George W. Haynes, Income
and Wealth: How Did Households Owning Small Businesses Fare
Jfrom 1989 to 20042, April 2007, http://www.sba.gov/advo/re-
search/rs300tot.pdf.
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purchase of goods and services were considered
small business-eligible. Of this amount, small
firms received direct prime contracts for more
than $83 billion. Another estimated $65 billion
worth of subcontracts went to small firms.®'
Federal law has established a goal that 23 per-
cent of all federal prime contract dollars should
go to small businesses,*? and the government has
been very close to meeting that goal in recent
years, with more dollars flowing to small busi-
nesses each year. Office of Advocacy research
has shown that large firms have benefited from
trends toward streamlining government,** con-
tract bundling,® the use of purchase cards,® A-76
contracting,®® and government-wide acquisition
contracts.” Despite such disadvantages, there re-
mains enormous potential for small businesses to
“tap into” the federal procurement marketplace,
and with each Office of Advocacy analysis, fed-
eral policymakers have responded with initiatives
to address small business concerns.®

Small Business and Regional Economic
Development

New firm creation is an important component
of regional economic development. Some local
officials have pursued a strategy of nurturing ex-

81 Chapter 3, The Small Business Economy—2007, http://www.sba.
gov/advo/research/sb_econ2007.pdf.

82 15U.S.C. § 644(g).

83 Advocacy research by Major Clark and Chad Moutray, The Fu-
ture of Small Businesses in the U.S. Federal Government Market-
place, October 2004, http://www.sba.gov/advo/stats/wkp04m-
cem.pdf.

84 Advocacy-sponsored research by Eagle Eye Publishers, Inc.,

The Impact of Contract Bundling on Small Business FY 1992—FY
2001, October 2002, http://www.sba.gov/advo/research/
rs221tot.pdf.

85 Advocacy-sponsored research by Eagle Eye Publishers, Inc., The
Impact of Purchase Card Activity on Small Businesses, March
2003, http://www.sba.gov/advo/research/rs226tot.pdf.

86 Advocacy-sponsored research by Eagle Eye Publishers, Inc., and
Jack Faucett Associates, Inc., Impact of A-76 Competitive Sourc-
ing on Small Government Vendors, FY 2001-FY 2006, May 2007,
http://www.sba.gov/advo/research/rs302tot.pdf.

87 Advocacy-sponsored research by Eagle Eye Publishers, Inc., and
Jack Faucett Associates, Inc., The Impact of Government-Wide
Acquisition Contracts on Small Business, August 2006, http://
www.sba.gov/advo/research/rs279tot.pdf.

88 The Small Business Advocate; Vol. 24, No. 6; June 2005, http://
www.sba.gov/advo/junenewsletter05.pdf, pp. 2-3.
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isting small firms (“‘economic gardening”) versus
the approach of luring larger employers into the
region, which may or may not work (“economic
hunting”).?” One recent study suggested that a
state’s ability to create new establishments was
the best measure of its success in terms of gross
state product, state personal income, and total
state employment.” In general, though, state
entrepreneurship rates vary by many factors,
including changes in population, innovation, hu-
man capital, and perceived business climate.”!

Small Business Statistics and the Economy

Small businesses are significant contributors to
the overall economy, and the Office of Advocacy
has released a number of studies over the years
that serve to document this importance. Many
studies document the number of small businesses
in the U.S. economy and show the effects of
small firm job creation (see the introduction to
this chapter or read the talking points in Fre-
quently Asked Questions). In addition, a series of
papers have discussed the issue of data measure-
ment and trends; these include the development
and use of various data sources for purposes of
research in this area,”” the appropriate statistical

89 Advocacy-sponsored research by Steve Quello and Graham
Toft, “Economic Gardening: Next Generation Applications for a
Balanced Portfolio Approach to Economic Growth,” Chapter 6,
The Small Business Economy—2006, http://www.sba.gov/advo/
research/sbe_06_ch06.pdf.

90 Advocacy-sponsored research by Donald Bruce, John A. De-

skins, Brian C. Hill, and Jonathon C. Rork, Small Business and

State Growth: An Econometric Investigation, February 2007,

http://www.sba.gov/advo/research/rs292tot.pdf.

The Small Business Advocate; Vol. 26, No. 2; February 2007,

http://www.sba.gov/advo/feb07.pdf, pp. 6-7.

92 Advocacy research by Charles Ou, Statistical Databases for Eco-
nomic Research on the Financing of Small Firms in the United
States, February 2004, http://www.sba.gov/advo/research/
wkp04Ou.pdf. Also, Advocacy-sponsored research by Lawrence
A. Plummer and Brian Headd, Rural and Urban Establishment
Births and Deaths Using the U.S. Census Bureau's Business In-
formation Tracking Series, February 2008, http://www.sba.gov/
advo/research/rs316tot.pdf; by Zoltan C. Acs and Catherine
Armington, Using Census BITS to Explore Entrepreneurship, Ge-
ography, and Economic Growth, February 2005, http://www.sba.
gov/advo/research/rs248tot.pdf; and by Catherine Armington,
Development of Business Data: Tracking Firm Counts, Growth,

9
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distribution for measuring firm growth,” meth-
ods of estimating current employer and nonem-
ployer firm data,’* general small business data
“stylized facts,” and information on business
survival.*

All Office of Advocacy research since the
mid-1990s is available on its website at http://
www.sba.gov/advo/research, along with list-
ings of earlier studies that are available from
the National Technical Information Service.”” In
addition to the reports themselves, each study
released by Advocacy includes a Research Sum-
mary — a layman’s version of the overall findings
which is typically written by the Advocacy staff
member serving as the coordinator and COTR
for the study. Since December 2004, the stud-
ies and their accompanying research summaries
have been attached as one file, downloadable
from Advocacy’s website.

Data Quality and Peer

Review

The Office of Advocacy adheres to data quality
and peer review guidelines issued by the Office
of Management and Budget.”® All research prod-
ucts are peer-reviewed internally by at least two
members of the economics team. Some reports,

and Turnover by Size of Firm, December 2004, http://www.sba.
gov/advo/research/rs245tot.pdf.

93 Advocacy-sponsored research by Daniel Teitelbaum and Robert
Axtell, Firm Size Dynamics of Industries: Stochastic Growth
Processes, Large Fluctuations, and the Population of Firms as
a Complex System, January 2005, http://www.sba.gov/advo/
research/rs247tot.pdf; and by Rich Perline, Robert Axtell, and
Daniel Teitelbaum; Volatility and Asymmetry of Small Firm
Growth Rates Over Increasing Time Frames, December 2006,
http://www.sba.gov/advo/research/rs285tot.pdf.

94 Advocacy research by Brian Headd, Business Estimates from the
Office of Advocacy: A Discussion of Methodology, June 2005,
http://www.sba.gov/advo/research/rs258tot.pdf.

95 Advocacy-sponsored research by Brian Headd and Bruce Kirch-
hoff, Small Business Growth: Searching for Stylized Facts, Octo-
ber 2007, http://www.sba.gov/advo/research/rs311tot.pdf.

96 Advocacy research by Brian Headd, “Redefining Business Suc-
cess: Distinguishing Between Closure and Failure,” Small Busi-
ness Economics, 21: 51-61, 2003; http://www.sba.gov/adve/
stats/bh_sbe03.pdf.

97 For more information, see: http://www.ntis.gov/.

98 http://www.whitehouse.gov/omb/fedreg/reproducible.html.
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which by their nature might be deemed “influen-
tial” under data quality guidelines, also undergo
an external peer review process. Also, Advocacy
research products go through an internal clear-
ance process, including a “first draft review”
with the Chief Counsel, which produces addi-
tional feedback. Comments from the peer review
process are provided to the author(s), including
contractors. These review measures are intended
to strengthen the quality of the final product and
to ensure that the analysis is sound.

Should an external reader believe that they
have found an error in an Office of Advocacy
research or data product, they are encouraged to
contact the office. Simple typos or errors might
be corrected informally. With larger issues,
individuals may file a formal correction request
with SBA’s Office of the Chief Information Of-
ficer (OCIO), and a process has been established
to assess such requests in a timely manner.” To
date, no such request for corrective action has
ever been filed with the OCIO on an Office of
Advocacy product.

Counsel on Economic Issues
for Senior Management and
Policymakers

The entire economics team, and all Advocacy
staff, make themselves available as a resource
to those seeking assistance in areas where the
office has expertise. Requests often come from
policymakers in both the executive and legisla-
tive branches of government for statistical and
other economic information. The Chief Econo-
mist gives monthly economic briefings to the
SBA Administrator, and is available as needed to
respond to special requests as the need arises.
Each day, there are numerous requests for
small business information from the media, aca-
demics, small business owners, and fellow col-
leagues throughout SBA’s nationwide network of
offices, in addition to its various resource part-

99 http://www.sba.gov/idc/groups/public/documents/
sba_homepage/sba_hp_infoquality.pdf.
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ners. Advocacy prides itself on its responsive-
ness to these inquiries. Most questions can be
answered by a referral to an existing research or
data product, including those from sources out-
side of Advocacy. Other requests require more
research and are answered as quickly as possible.
Advocacy receives valuable feedback from
its stakeholders through the inquiries it receives,
and sometimes this can lead to the creation of
a new data product. For example, Advocacy is
often asked to comment on small business eco-
nomic trends. These inquiries — most of which
come from the media — were consistent enough
to warrant the creation and release of Advocacy’s
regular Quarterly Indicators: The Economy and
Small Business, which began publication in the
first quarter of 2004. Advocacy economists have
also been speakers at a variety of events around
the country, and in a few foreign countries as
well, on small business economic trends.

University and Academic
Outreach

The Office of Advocacy has an active outreach
program to the academic community for many
reasons. First, the Advocacy wants to encourage
more research on entrepreneurship and small
business issues. By encouraging professors and
graduate students to do research in this area, the
office is able to further leverage its limited re-
sources. To encourage more research, academics
are regularly encouraged to respond to Advocacy
research solicitations or RFQs. In some recent
years, an RFQ has focused on graduate student
research. Also, Advocacy has awarded a best
doctoral student award at the United States Asso-
ciation for Small Business and Entrepreneurship
(USASBE) since 2003, and a best research paper
award at the Babson Entrepreneurial Research
Conference since 2007. The best papers are
posted on the Advocacy working paper webpage.
A second reason for Advocacy’s academic
outreach is that it acts as a quality control mea-
sure for its research and data products. Advocacy
wants to know how (or if) these products are
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being utilized by academics in their curricula or
in external research. In 2003 and 2004, the Chief
Economist conducted ten focus groups with
academics — one in each SBA region — in order
to gauge how the office might better produce
products that academics would find helpful in
their classrooms and for their own research. The
findings of these focus groups were discussed in
the 2004 edition of The Small Business Econo-
my: A Report to the President.'™

Advocacy has had an annual goal of docu-
menting examples of the use of its economic
research and data products in the classroom or
in research by at least 16 academics per fiscal
year. Between FY 2004 and FY 2007, these
examples were to come from the “top 100" col-
lege and university entrepreneurship programs in
the country, as designated by Entrepreneurship
magazine in 2003. During that time frame, 78
of these institutions had examples of such usage
of Advocacy products by their professors. Be-
ginning in FY 2008, the 16 examples no longer
need to be from schools in the Entrepreneurship
magazine ranking.

Advocacy has also contracted for a study to
examine how its research products are cited in
the academic literature to gain insight not only
on how often and where Advocacy materials are
being used, but also to measure their influence in
the academic community.

Finally, future entrepreneurship researchers
and leaders are sitting in today’s classrooms,
and it is important that we educate them on the
importance of the small business sector. Out-
reach with college and university professors is
meant to ensure that Advocacy research and data
are part of their curricula and become a standard
resource for them. It is also meant to encourage
those faculty members to mentor new entrepre-
neurship researchers.

100 http://www.sba.gov/advo/research/sb_econ2004.pdf, Appen-
dix B therein.
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The Role of Research in

Regulatory Review

Advocacy’s Office of Economic Research (OER)
staff work closely with their colleagues in Ad-
vocacy’s Office of Interagency Affairs to assist
in the review of rules promulgated by federal
agencies. The Regulatory Flexibility Act (RFA),
as amended, requires federal agencies to conduct
economic analyses of the effects of their rule-
makings on small entities if a significant effect
on a substantial number of small entities is ex-
pected, or to certify that their rules will not have
such an effect. OER economists provide techni-
cal assistance to Advocacy attorneys in the re-
view of these economic analyses, including mak-
ing determinations on the adequacy of agency
RFA compliance. Together, they examine agency
regulatory dockets in search of the appropriate
mandated information on small business impacts.
Advocacy lawyers and economists ascertain not
only whether such required documentation is
presented, but also whether such information is
presented in a format that is transparent and use-
ful to the small entities that will be affected by
the rule, so that they may engage the agency with
their concerns through public comments.

In order to improve agency RFA compli-
ance, Advocacy often works behind the scenes
with rulemaking agencies to modify proposals
prior to their publication in the Federal Register.
Advocacy economists specifically address issues
of data quality and completeness, transparency
of analysis and assumptions, and the appropriate-
ness of chosen modeling and statistical meth-
odologies. Advocacy frequently requests fed-
eral agencies to make specific changes to draft
analyses based on deficiencies identified in their
economic analyses.

When Advocacy has a substantial disagree-
ment with an agency about the impacts of a rule
that cannot be rectified through the interagency
comment process, the office often produces a
public comment letter citing these concerns and
suggesting alternatives. OER economists assist
attorneys in producing such comment letters
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by providing alternative data and analyses ad-
dressing agency positions with which Advocacy
disagrees. These alternative analyses often use
data produced by Advocacy, by its contractors or
by other outside sources. The end result of the
teamwork between Advocacy’s legal and eco-
nomic teams is better agency RFA compliance,
and better results for the small entities impacted
by regulation.

Finally, in their role as experts on small busi-
ness regulatory analysis, Advocacy economists
also work with Advocacy attorneys to provide
RFA compliance training to regulatory staff in
agencies throughout the federal government.

Background Paper on the Office of Advocacy 2001-2008
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Chapter 3
Advocacy and the
Regulatory Flexibility Act

“Government agencies have an uncanny ability to do things and not realize they end up costing

small firms a lot of money.”

Frank S. Swain, second Chief Counsel for Advocacy (1981-1989)

Advocacy’s most important core missions,

the representation of small entity concerns
before federal agencies and the closely related
task of monitoring those agencies’ compli-
ance with the federal Regulatory Flexibility Act
(RFA).! In Chapter 1, we saw how this mission
had its beginnings even before the modern Office
of Advocacy was established in 1976 by Public
Law 94-305, and how it since has been strength-
ened by the RFA in 1980, the Small Business
Regulatory Enforcement Fairness Act (SBREFA)
in 1996, and Executive Order 13272 in 2002.

Advocacy’s basic charter enumerates a
number of duties which the office performs on a
continuing basis. Among them are:

In this chapter, we will examine one of

* to serve as a focal point for the receipt of
complaints, criticisms, and suggestions
concerning the policies and activities of
federal agencies which affects small busi-
nesses;

* to develop proposals for changes in the
policies and activities of any agency
of the federal government which will
better fulfill the purposes of the Small
Business Act (inter alia, to aid, counsel,
assist and protect the interests of small
business concerns) and to communicate

1 Public Law 96-354; September 19, 1980; 5 U.S.C. § 601 ef seq.
See Appendix B.
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such proposals to the appropriate federal
agencies; and

* to represent the views and interests of
small businesses before other federal
agencies whose policies and activities
may affect small business.>

The RFA, SBREFA, and Executive Order
13272 each added additional duties for Advocacy
related to this core mission, both in establish-
ing procedures by which agencies must consider
the effects of their actions on small entities, and
by formalizing Advocacy’s role in ensuring that
small business concerns are considered in the
rulemaking process.

These elements of Advocacy’s mission are
the primary responsibility of its Office of In-
teragency Affairs (Interagency). Interagency is
Advocacy’s largest operational division in terms
of staff, with 15 positions in 2008, 12 of whom
were attorneys. The legal team monitors federal
regulatory and other activity with potential small
entity impacts; and it works with agencies to
help them develop better rules, both by soliciting
small entity input early in the regulatory pro-
cess and by crafting rules that mitigate adverse
small entity effects where practicable, while still
achieving agencies’ regulatory goals.

Since 2001, Interagency has reviewed an
annual average of more than 1,300 regulatory
proposals, notices of regulatory activity, or

2 These points are adapted from 15 U.S.C. § 634c.
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final rules, as published in the Federal Regis-
ter. Through its electronic e-notify system and
pursuant to Executive Order 13272, Advocacy
also annually receives from other agencies about
600 notifications of regulatory activity. In any
given year, more than 500 regulatory propos-
als are also reviewed in confidential interagency
consultations prior to their publication, whether
in the context of SBREFA panels, requests from
promulgating agencies for technical assistance,
Advocacy participation in interagency policy
groups, or internal clearance of SBA rules. Since
2001, Advocacy has also submitted more than
300 formal public comment letters to 60 agen-
cies throughout government at an average rate of
38 per year. Breakdowns of these communica-
tions by year, agency, and key RFA compliance
issue are also presented later in this chapter.’
Advocacy clearly spends a lot of effort
looking at rules and working with the agencies
that propose them. So why is this important?
One major reason is that regulations impose
significant costs on the economy and on small
businesses in particular. As we will discuss later
in this chapter, Advocacy conservatively esti-
mates that its regulatory advocacy from FY 2001
through FY 2007 has resulted in a minimum of
$65 billion in one-time regulatory cost savings
for small businesses, with an additional $22 bil-
lion in annually recurring cost savings.

The Cost of Regulation

Since Advocacy’s inception, one of the most im-
portant recurring themes in its work has been the
cost of regulation to small businesses. The office
released its first study on the cost of regulation in
1980, and since then has sponsored a significant
body of research on this problem, an effort that
continues today.* The most recent study available

3 Some rules come to Advocacy through multiple channels, and
some rules come more than once (e.g., for pre-proposal consulta-
tion, as a proposed rule, as a final rule, etc.).

4 For a listing of Advocacy research on this subject, see: http://
www.sba.gov/advo/research/regulation.html. Advocacy
awarded a contract in September 2008 to update and continue this
important research.

34

shows that small businesses continue to bear a
disproportionate share of the federal regulatory
burden, and these findings are consistent with
earlier research.’ This study found that the cost
of federal regulation amounted to $1.1 trillion in
2004, and that the cost per employee for firms
with fewer than 20 employees was $7,647 an-
nually, 45 percent greater than the per-employee
cost of regulations for firms with 500 or more
employees.

The same study also detailed the distribution
of regulatory costs for five major sectors of the
U.S. economy: manufacturing, trade (wholesale
and retail), services, health care, and other (a
residual category with all enterprises not in-
cluded in the other four sectors). Sector-specific
findings reveal that the disproportionate cost
burden on small firms is particularly stark for
the manufacturing sector. The compliance cost
per employee for small manufacturers is at least
double the compliance cost for medium-sized
and large firms.

As shown in Table 1, environmental and tax
compliance regulations appear to be the main
cost drivers in determining the severity of the
disproportionate impact on small firms. Com-
pliance with environmental regulations cost
364 percent more per employee in firms with
fewer than 20 employees than in firms with 500
or more employees. Similarly, the cost of tax
compliance regulations was 67 percent higher for
these smaller firms than the per-employee cost
for their larger counterparts.

5 Advocacy-sponsored research by Mark Crain, The Impact of
Regulatory Costs on Small Firms, September 2005, http://www.
sba.gov/advo/research/rs264tot.pdf. The material in this section
is based largely on the Crain study.
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Table 1. Annual Cost of Federal Regulations by Firm Size in 2004 (dollars)

Type of regulation

Cost per employee for firms with:

. <20 20 - 499 500+
All firms
employees employees employees
All federal regulations 5,633 7,647 5,411 5,282
Economic regulations 2,567 2,127 2,372 2,952
Workplace regulations 922 920 1,051 841
Environmental regulations 1,249 3,296 1,040 710
Tax compliance regulations ‘894 1,304 948 780

Source: Advocacy-sponsored research by Mark Crain, The Impact of Regulatory Costs on Small Firms, September 2005

The Regulatory Flexibility
Act

The cost of regulation is enormous, and un-
fortunately it often falls disproportionately on
small firms and other small entities such as local
governments and nonprofits. Often, agencies
can achieve their statutory or other public policy
objectives with a more focused and informed
regulatory approach, rather than the imposition
of top-down, one-size-fits-all rules that result

in regulatory overkill, usually at the expense of
smaller entities. After years of frustration with

a lack of sensitivity to this problem on the part
of many, if not most, federal rulemaking agen-
cies, Congress recognized that legislation would
be needed to address this government-caused
impediment to small business formation, health,
and growth.

The RFA in general

Enacted in 1980, the Regulatory Flexibility
Act (RFA)® established in law the principle that
government agencies must analyze the effects
of their regulatory actions on small entities and
consider alternatives that would be equally ef-
fective in achieving their regulatory objectives
without unduly burdening these small entities.

6 Public Law 96-354; September 19, 1980; 5 U.S.C. § 601 ef seq.
See Appendix B.
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The RFA’s section titled “Congressional Find-
ings and Declaration of Purpose” included the
following findings:

(1) when adopting regulations to protect the health,
safety and economic welfare of the Nation, Federal
agencies should seek to achieve statutory goals as
effectively and efficiently as possible without im-
posing unnecessary burdens on the public;

(2) laws and regulations designed for application
to large scale entities have been applied uniformly
to small businesses, small organizations, and small
governmental jurisdictions even though the prob-
lems that gave rise to government action may not
have been caused by those smaller entities;

(3) uniform Federal regulatory and reporting re-
quirements have in numerous instances imposed
unnecessary and disproportionately burdensome
demands including legal, accounting and consulting
costs upon small businesses, small organizations,
and small governmental jurisdictions with limited
resources;

(4) the failure to recognize differences in the scale
and resources of regulated entities has in numer-
ous instances adversely affected competition in the
marketplace, discouraged innovation and restricted
improvements in productivity;
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(5) unnecessary regulations create entry barriers
in many industries and discourage potential entre-
preneurs from introducing beneficial products and
processes;

(6) the practice of treating all regulated businesses,
organizations, and governmental jurisdictions as
equivalent may lead to inefficient use of regulatory
agency resources, enforcement problems, and, in
some cases, to actions inconsistent with the legisla-
tive intent of health, safety, environmental and eco-
nomic welfare legislation;

(7) alternative regulatory approaches which do not
conflict with the stated objectives of applicable stat-
utes may be available which minimize the signifi-
cant economic impact of rules on small businesses,
small organizations, and small governmental juris-
dictions;

(8) the process by which federal regulations are
developed and adopted should be reformed to re-
quire agencies to solicit the ideas and comments
of small businesses, small organizations, and small
governmental jurisdictions to examine the impact
of proposed and existing rules on such entities, and
to review the continued need for existing rules.’

The same section of the RFA went on to
explain the new legislation’s purpose:

It is the purpose of this Act to establish as a prin-
ciple of regulatory issuance that agencies shall
endeavor, consistent with the objectives of the
rule and of applicable statutes, to fit regulatory
and informational requirements to the scale of the
businesses, organizations, and governmental juris-
dictions subject to regulation. To achieve this prin-
ciple, agencies are required to solicit and consider
flexible regulatory proposals and to explain the ra-
tionale for their actions to assure that such propos-
als are given serious consideration.®

The RFA directs agencies to analyze the im-
pact of their regulatory proposals and to review
existing rules, planned regulatory actions, and

7 5U.S.C. § 601 note.
8 Ibid.

36

actual proposed rules for their anticipated effects
on small entities. The RFA requires agencies to
prepare an initial regulatory flexibility analysis
(IRFA) unless they can certify that there will not
be a significant economic impact on a substantial
number of small entities. A final regulatory flex-
ibility analysis (FRFA) is also required for final
rules with significant impacts.’

Scope of RFA

Not all rules are subject to the RFA. The RFA
applies to any rule of general applicability that is
subject to notice and comment rulemaking under
the Administrative Procedure Act (APA)!° or any
other law.!" Generally exempt from the APA,
and thus from the RFA, are 1) rules involving a
military or foreign affairs function of the United
States; and 2) rules relating to agency manage-
ment or personnel or to public property, loans,
grants, benefits, or contracts.'? Also, except
where notice or hearing is required by statute,
the APA does not apply 1) to interpretative rules,
general statements of policy, or rules of agency
organization, procedure or practice; or 2) when
an agency for good cause finds (and incorporates
the finding and a brief statement of the reasons
therefore in the rules issued) that notice and pub-
lic procedure thereon are impracticable, unneces-
sary, or contrary to the public interest."
Although interpretative rules are generally
exempt from APA requirements, and thus from
the RFA as well, the Small Business Regulatory
Enforcement Fairness Act (SBREFA) amended
the RFA to bring certain interpretative rule-
makings of the Internal Revenue Service (IRS)
within the RFA’s scope, namely those IRS rules

9 For a detailed discussion of the RFA, agency responsibilities
under it, and guidance on RFA compliance procedures and issues,
see Advocacy’s A Guide for Government Agencies: How to Com-
ply with the Regulatory Flexibility Act, May 2003, http://www.
sba.gov/advo/laws/rfaguide.pdf.

10 5U.S.C. § 553(b).

11 5U.S.C.§601(2).

12 5 U.S.C. § 553(a). Because there are separate statutes govern-
ing federal procurement which themselves require notice-and-
comment rulemaking, such procurement regulations of general
applicability are generally subject to the RFA.

13 5U.S.C. § 553(b).
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published in the Federal Register that would im-
pose a “collection of information” requirement
on small entities.'*

Regulatory agendas

The RFA requires agencies to publish semian-
nual regulatory flexibility agendas that include a
brief description of the subject area of any rule
that the agency expects to propose that is likely
to have a significant economic impact on a sub-
stantial number of small entities; a summary of
the nature of any such rule under consideration
for each subject area listed in the agenda; the
objectives and legal basis for the issuance of the
rule; an approximate schedule for completing ac-
tion on any rule for which the agency has issued
a general notice of proposed rulemaking; and the
name and telephone number of an agency official
knowledgeable concerning these matters.'

Initial RFA analyses

Unless an agency promulgating a proposed rule
within the scope of the RFA certifies that the rule
will not have a significant impact on a substantial
number of small entities,'® the RFA requires that
it prepare and make available for public com-
ment an IRFA for that rule that includes:

(1) a description of the reasons why action by the
agency is being considered;

(2) a succinct statement of the objectives of, and
legal basis for, the proposed rule;

(3) a description of and, where feasible, an estimate
of the number of small entities to which the pro-
posed rule will apply;

14 § 241, Public Law 104-121; March 29, 1996; 110 Stat. 864, 5
U.S.C. §§ 603(a), 604(a). Congress made clear that the term “col-
lection of information” has the same meaning as that employed in
the Paperwork Reduction Act (5 U.S.C. § 3501 ef seq.), generally
the gathering of facts or opinions by the use of identical questions
posed to, or recordkeeping requirements imposed on, ten or more
persons, regardless of the form or format used in such a collection
(5U.S.C. § 601(7)).

15 5U.S.C. § 602.

16 5U.S.C. § 605.
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(4) a description of the projected reporting, record-
keeping, and other compliance requirements of the
proposed rule, including an estimate of the classes
of small entities which will be subject to the re-
quirement and the type of professional skills neces-
sary for preparation of the report or record;

(5) an identification, to the extent practicable, of all
relevant federal rules which may duplicate, overlap,
or conflict with the proposed rule."”

Each IRFA should also include a description
of any significant alternatives to the proposed
rule which accomplish the stated objectives of
applicable statutes and which minimize any sig-
nificant economic impact of the proposed rule on
small entities. Consistent with the stated objec-
tives of applicable statutes, the analysis should
discuss significant alternatives such as:

(1) the establishment of differing compliance or
reporting requirements or timetables that take into
account the resources available to small entities;

(2) the clarification, consolidation, or simplification
of compliance and reporting requirements under the
rule for such small entities;

(3) the use of performance rather than design stan-
dards; and

(4) an exemption from coverage of the rule, or any
part thereof, for such small entities.'®

Initial regulatory flexibility analyses are an
extremely important part of the regulatory devel-
opment process and assist agencies in determin-
ing whether they have properly considered the
potential effects of their actions on small entities,
and whether there are better ways to accomplish
their regulatory and public policy objectives.
IRFAs also help those regulated to better un-
derstand the basis for rules, and they facilitate a
more meaningful exchange of pertinent informa-
tion in the public notice and comment phase of

17 5US.C. § 603.
18 Ibid.
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rulemaking. Both the process of developing a
good IRFA and the analysis itself should help
agencies draft better proposed rules, while at the
same time reducing the likelihood of problems in
finalizing such rules.

Final RFA analyses

Unless an agency certifies that a final rule within
the scope of the RFA will not have a signifi-
cant impact on a substantial number of small
entities,"” the RFA requires that it prepare and
make available to the public a FRFA for that rule
that includes:

(1) a succinct statement of the need for, and objec-
tives of, the rule;

(2) a summary of the significant issues raised by the
public comments in response to the initial regulato-
ry flexibility analysis, a summary of the assessment
of the agency of such issues, and a statement of any
changes made in the proposed rule as a result of
such comments;

(3) a description of and an estimate of the number
of small entities to which the rule will apply or an
explanation of why no such estimate is available;

(4) a description of the projected reporting, record-
keeping and other compliance requirements of the
rule, including an estimate of the classes of small
entities which will be subject to the requirement
and the type of professional skills necessary for
preparation of the report or record; and

(5) a description of the steps the agency has taken
to minimize the significant economic impact on
small entities consistent with the stated objectives
of applicable statutes, including a statement of the
factual, policy, and legal reasons for selecting the
alternative adopted in the final rule and why each
one of the other significant alternatives to the rule
considered by the agency which affect the impact
on small entities was rejected.?

19 5U.S.C. § 605.
20 5U.S.C. § 604.
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Final regulatory flexibility analyses require
agencies to document their RFA-related actions
on significant rules and to make this information
available to the public, including publication of
the FRFA or a summary thereof in the Federal
Register.

Periodic review of existing rules

Section 610 of the RFA requires agencies to
review all regulations that have a significant eco-
nomic impact on a substantial number of small
entities within 10 years of their adoption as final
rules.?! The purpose of the review is to assess the
impact of existing rules on small entities and to
determine whether the rules should be continued
without change, amended, or rescinded to mini-
mize impacts on small entities in a manner con-
sistent with the stated objectives of applicable
statutes. In its review of such rules, agencies are
directed to consider the following factors:

(1) the continued need for the rule;

(2) the nature of complaints or comments received
concerning the rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps, duplicates
or conflicts with other Federal rules, and, to the
extent feasible, with State and local governmental
rules; and

(5) the length of time since the rule has been evalu-
ated or the degree to which technology, economic
conditions, or other factors have changed in the
area affected by the rule.??

Each year, agencies must publish in the
Federal Register and solicit public comments on
a list of rules that the agency will review under
section 610 over the next 12 months. The list
must briefly describe each rule, including the
need and legal basis for it. Public comment is

21 5US.C.§610.
22 Ibid.
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also to be solicited on each such rule. We will
return later in this chapter to section 610 compli-
ance issues.

Judicial review

It is very important that agencies make every
good faith effort to meet their RFA obligations.
Not only is it a matter of law and good public
policy, but failure to comply with the RFA can
result in judicial review of the rule in question.
Although the original 1980 RFA did not provide
for judicial review of agency compliance with its
provisions, we have seen in Chapter 1 how the
need for this enforcement mechanism became
apparent and how judicial review of RFA com-
pliance issues was provided in 1996 by SBRE-
FA.? Since then, a growing body of case law has
informed agency RFA compliance efforts.?*

RFA Compliance and
Advocacy’s Role

From the initial enactment of the RFA in 1980,
the Office of Advocacy was closely involved
with its regulatory review process. Agencies are
required to transmit to the Chief Counsel their
regulatory agendas,” their initial regulatory flex-
ibility analyses,* and their certifications of rules
without significant effects.”’” Additionally, the
Chief Counsel was tasked to report annually to
the President and the Congress on agency com-
pliance with the RFA,?® and was authorized to
appear as amicus curiae or “friend of the court”
in any action brought in a court of the United
States to review a rule.” In this section we will
review in greater detail some of the many ways
in which Advocacy works with agencies to
achieve better RFA compliance, and in so doing

23 § 242, Public Law 104-121; March 29, 1996; 110 Stat. 865, 5
US.C.§611.

24 For a summary of RFA court decisions, see Appendix O.

25 5U.S.C. §602.

26 5U.S.C. §603.

27 5U.S.C. §605.

28 5U.S.C.§612(a).

29 5U.S.C. §§ 612(b), 612(c).
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pursues its own statutory mission of representing
small business interests within the federal gov-
ernment.

SBREFA, judicial review, and
amicus authority

As we have seen, in 1996 SBREFA provided judi-
cial review of RFA compliance issues. Before this
important enforcement mechanism was enacted,
Advocacy’s annual RFA reports and testimony
before congressional committees regularly noted
that RFA compliance was spotty. Some agencies
made good faith efforts to comply with the RFA;
they considered the effects of their proposals

on small entities, and worked with them to craft
better rules. Other agencies used elastic interpre-
tations of the law’s application to exempt most

of their rules from RFA coverage or they made
cursory, boilerplate certifications and analyses.
Still others completely ignored the RFA.

It was difficult to change longstanding
regulatory cultures at some agencies; and in the
absence of judicial review, efforts to achieve
RFA compliance met with limited success. After
SBREFA, the development of case law based on
RFA compliance issues has, as expected, helped
focus many agencies’ attention on the need
to consider small entity impacts early in their
rulemakings. Small entities have used judicial
review to seek RFA compliance, and a number
of court decisions have remanded rules to agen-
cies for failure to comply with the RFA.*° It is
important to note that most challenges to agency
rules based on RFA compliance issues are made
without Advocacy involvement. However, in cer-
tain cases, the Chief Counsel has elected to join
such actions as amicus curiae under the authority
granted by section 612 of the RFA.*!

Although RFA compliance issues were
not directly reviewable by the courts under the
original RFA, Congress did authorize the Chief

30 For a summary of RFA court decisions, see Appendix O. The de-
cisions have been Shepardized and posted on Advocacy’s website
at www.sba.gov/advo/laws/rfa_shep.pdf.

31 5U.S.C.§612(b).
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Counsel to file as amicus curiae “in any action
brought in a court of the United States to review
a rule. In any such action, the Chief Counsel is
authorized to present his views with respect to
the effect of the rule on small entities.”** In 1986,
the Chief Counsel filed the first such amicus
curiae brief in Lehigh Valley Farmers v. Block,*
but later withdrew it after it was challenged by
the Department of Justice (DoJ). The DoJ main-
tained that the Chief Counsel’s amicus curiae
authority was unconstitutional on the grounds
that it would impair the ability of the executive
branch to fulfill its constitutional functions. DoJ
cited § 1-402 of Executive Order 12146,>* which
states that legal disputes between two agencies
are to be resolved by the Attorney General. The
Chief Counsel argued that an executive order
could not override a statute, namely the RFA, but
nevertheless withdrew the brief.

In September 1994, the Chief Counsel
decided to file as amicus curiae in Time War-
ner Entertainment Co., L.P, et. al., v. Federal
Communications Commission.*® The brief was
prepared, but the issue was resolved with the
commission before the filing deadline. During
discussions with the Federal Communications
Commission (FCC), Dol attempted to object
to the filing, arguing that the Chief Counsel’s
authority was narrow and could not address the
merits of the rule. The issue was mooted by the
out-of-court resolution of the dispute.

Advocacy’s pre-SBREFA amicus filings
were generally limited to arguing that failure to
comply with the RFA was arbitrary and capri-
cious under the APA. With the enactment of
SBREFA in 1996, the Chief Counsel was specifi-
cally authorized to present his or her views as
amicus curiae on: 1) agency compliance with the
RFA; 2) the adequacy of an agency’s rulemaking
with respect to small entities; and 3) the effect of

32 Public Law 96-354, 94 Stat. 1170. This language in § 612 of the
RFA was subsequently amended by SBREFA.

33 829 F.2d 409 (3" Cir. 1987).

34 Executive Order 12146, 44 Fed. Reg. 42657 (July 18, 1979).

35 56 F.3d 151 (D.C. Cir. 1995).
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a rule on small entities.*® This important clarifi-
cation complemented the new authority to allow
judicial review of RFA compliance issues and
gave the Chief Counsel an important new tool to
encourage agencies to take their RFA responsi-
bilities seriously.

In 1997, Advocacy filed a motion to inter-
vene as amicus curiae in Southern Offshore Fish-
ing Association v. Daley.’” Advocacy withdrew
its motion when DoJ stipulated that the standard
of review for RFA cases should be whether the
regulation was “arbitrary and capricious.” Before
Advocacy withdrew, the court noted that Advo-
cacy is the “watchdog of the RFA,” and quoted
from Advocacy’s comment on the regulation dur-
ing the proposed rule stage. Ultimately, the court
held that the National Marine Fisheries Service
had not complied with the RFA and remanded
the regulation to the agency with instructions to
undertake a new RFA analysis.

In 1998, Advocacy’s first post-SBREFA
amicus brief was filed in Northwest Mining As-
soc. v. Babbitt.*® The court agreed with the issues
raised by Advocacy and remanded the rule to the
Department of the Interior for further analysis.
The Department of Justice did not file formal
objections to the filing of Advocacy’s brief with
the court.

Also in 1998, Advocacy filed a Notice of
Intent to file an amicus curiae brief in Grand
Canyon Air Tour Coalition v. FAA.*® During the
notice and comment stage, Advocacy had point-
ed out flaws in the Federal Aviation Administra-
tion’s (FAA) regulatory flexibility analysis. Ad-
vocacy withdrew its Notice of Intent when the
Department of Transportation agreed to notify
the court that it was in error when it certified
the final rule as having no significant economic
impact on a substantial number of small entities.
FAA also agreed to detail for the court data on
the impact of the regulation.

36§ 243(b), Public Law 104-121; March 29, 1996; 110 Stat. 866, 5
U.S.C. §612.

37 55 F. Supp. 2d 1336 (M.D. Fla. 1999).

38 5F. Supp.2d 9 (D.D.C. 1998).

39 154 F.3d 455 (D.C. Cir. 1998).
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In 2004, Advocacy again filed a Notice of
Intent to file a brief in United States Telecom
Association, et al., v. Federal Communications
Commission,* challenging an FCC order impos-
ing new rules regarding local number portabil-
ity. The FCC had stated that its order “clarified”
an earlier final rule and did not require notice
and comment or an analysis under the RFA. Ad-
vocacy withdrew its notice when the FCC agreed
to more fully consider impacts on small busi-
nesses and to urge state regulators to consider the
concerns of small rural telecom providers that
would be seeking waivers of the new rule. Ulti-
mately, the petitioners prevailed in this lawsuit.

While infrequently invoked, the Office of
Advocacy’s amicus authority is an important tool
to prod agencies into better compliance with the
RFA when more collaborative efforts have failed.
It has produced important agreements with other-
wise recalcitrant agencies to perform appropriate
RFA analyses. The Chief Counsel’s willingness
to use the amicus authority remains a “big stick”
that can be wielded in support of small business
when agencies ultimately are called to account
for their actions by the courts. Of course, Advo-
cacy does everything possible to help agencies
avoid litigation over RFA compliance problems,
and the key to this effort is early intervention.*!

The SBREFA Panel Process

Even before the enactment of the RFA, it was
recognized that early participation in the rule-
making process by small firms was essential if
their interests were to be properly considered.
Towards this end, one of most important in-
novations provided by SBREFA established for
the first time a formal procedure for the Envi-
ronmental Protection Agency (EPA) and the
Occupational Safety and Health Administration
(OSHA) to solicit direct input from small enti-
ties on the effects of their proposals prior to the

40 400 F.3d 29 (D.C. Cir. 2005).

41 For additional information on the referenced cases, see the 2005
edition of Advocacy’s annual RFA report at http://www.sba.gov/
advo/laws/flex/05regflx.pdf, pp. 10-11.
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beginning of the normal notice-and-comment
periods for these rules.

SBREFA provided that these agencies must
notify Advocacy prior to the publication of an
IRFA and provide information on the potential
impacts of the proposed rule. In most cases,

a SBREFA review panel is then convened, on
which sit representatives of the Chief Counsel
for Advocacy, OMB’s Office of Information

and Regulatory Affairs (OIRA), and the agency
proposing the rule.* The panel reviews materi-
als related to the proposal and, importantly, the
advice and recommendations of small entity
representatives (SERs) on the rule’s potential
effects and possible mitigation strategies. The
panel then issues a report on the comments of
the SERs and on its own findings related to RFA
issues. SBREFA requires the rulemaking agency
to consider the panel report findings and, where
appropriate, modify the proposed rule or its
IRFA.* SBREFA’s review panel process applies
specifically to EPA and OSHA proposals, and its
coverage has not been extended to other agencies
to date.

Since SBREFA established the review panel
process in 1996, Advocacy has participated in 32
completed EPA panels, with three more currently
in progress. There have also been nine OSHA
regulatory review panels in the same period.*
Each of these panels closely examined a regula-
tory proposal expected to have significant im-
pacts on a substantial number of small entities.
The findings of their respective panel reports
helped rulemakers improve their draft propos-
als before they entered the normal notice-and-
comment process. In some cases, a proposal was
actually withdrawn after its impacts, costs, and
benefits were better understood as a result of the

42 The Chief Counsel may in certain limited circumstances waive
the requirement for a SBREFA panel.

43 § 244, Public Law 104-121; March 29, 1996; 110 Stat. 867, 5
U.S.C. § 609.

44 For a complete listing of all panels, see Appendix M. EPA panels
and the disposition of their rules are also posted at http://www.
sba.gov/advo/laws/is_epapanels.html. OSHA panels and the
disposition of their rules are posted at http://www.sba.gov/advo/
laws/is_oshapanel.html.
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panel process. In other cases, revisions or adjust-
ments could be made to an agency draft rule that
mitigated its potentially adverse effects on small
entities, but did not compromise the rule’s public
policy objective.

The panel process does not replace, but en-
hances, the regular notice-and-comment process.
By using the additional and often highly specific
information generated during the panel process,
an agency can improve its proposal early in the
rule development process. Further, the panel’s
report and associated economic analyses are
made part of the proposed rule’s record, where
they then help inform the public’s response to
the proposal. The panel process seeks to provide
relevant information to all concerned parties

Good policy requires good information, and
the value of sound economic data and robust
regulatory flexibility analyses has been demon-
strated time and again in the EPA and OSHA
review panel process. The panel experience has
confirmed that credible economic and scientific
data, as well as sound analytical methods, are
crucial to rational decision-making in regulatory
matters, and that information provided by small
entities themselves on real-world impacts is
invaluable in identifying equally effective regula-
tory alternatives.

The SBREFA panel process has institutional-
ized in specific circumstances what Advocacy
seeks to accomplish more broadly with all
agencies whose proposals have significant small
entity effects — early intervention in the regula-
tory process. Early intervention and constructive
engagement with regulatory agencies are far
more productive for those regulated than com-
ing to the table late when a rule is about to be
finalized. This approach was underscored with
Executive Order 13272.

Executive Order 13272

Since the enactment of the RFA in 1980, Ad-
vocacy has sought to help agencies develop
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a regulatory culture that internalizes the act’s
purposes. Advocacy takes every opportunity to
show rulemakers how consideration of the po-
tential small entity effects of their proposals and
the adoption of mitigation strategies can actually
improve their regulations, both by reducing costs
to small entities and the economy as a whole,
and by improving compliance with those rules
by those regulated.

Recognizing the importance of Advocacy’s
participation early in the regulatory process and
the need for improved RFA compliance by the
agencies, President George W. Bush in August
2002 signed Executive Order 13272, Proper
Consideration of Small Entities in Agency Rule-
making.* The order provides that:

Each agency shall establish procedures and policies
to promote compliance with the Regulatory Flex-
ibility Act, as amended...Agencies shall thoroughly
review draft rules to assess and take appropriate
account of the potential impact on small businesses,
small governmental jurisdictions, and small orga-
nizations. The Chief Counsel for Advocacy ...shall
remain available to advise agencies in performing

that review.*

Executive Order 13272 further mandates that
agencies:

* Issue written procedures and policies,
consistent with the Regulatory Flexibility
Act, to ensure that the potential impacts
of agencies’ draft rules on small busi-
nesses, small governmental jurisdictions,
and small organizations are properly
considered during the rulemaking pro-
cess. These procedures and policies are to
be submitted to Advocacy for comment
prior to adoption, and made public when
finalized.*’

* Notify Advocacy of any draft rules that
may have a significant economic impact

45 Executive Order 13272, 67 Fed. Reg. 53461 (August 13, 2002).
See Appendix C.

46 Ibid., § 1.

47 1Ibid,, § 3(a).
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on a substantial number of small entities
under the Act.*®

* Give every appropriate consideration to
any comments provided by Advocacy
regarding a draft rule. In most cases, an
agency must provide in its explanation or
discussion accompanying publication of a
final rule its response to any written com-
ments from Advocacy on the proposed
rule that preceded it.*

Advocacy is also mandated to provide RFA
compliance training to agencies,*® and to report
annually to OMB’s Office of Information and
Regulatory Affairs (OIRA) on agencies’ com-
pliance with the executive order.’' The order
specifically provides that Advocacy may provide
comments on draft rules to both the agency that
has proposed or intends to propose the rules and
to OIRA, with which Advocacy works closely.*

One important way in which Advocacy
works with OIRA is through the regulatory
review process established by Executive Order
12866 (Regulatory Planning and Review),>
which is coordinated by OIRA. The order sets
forth government-wide principles of regulation
and establishes a centralized review process for
“significant” rules and guidance documents, as
defined in the order.>* This process is separate
from that required by the RFA, but both share
a number of objectives, and they often occur
in tandem. Executive Order 12866 principles
include the justification of needs; cost-benefit
analyses of regulatory alternatives based on
sound scientific, technical, economic, and other
information; consideration of effects on state,

48 Tbid., § 3(b).

49 Tbid., § 3(c).

50 TIbid., § 2(b).

51 Ibid., § 6.

52 1Ibid,, § 2(c).

53 Executive Order 12866, 58 Fed. Reg. 51735 (September 30,
1993), as amended by Executive Order 13258, 67 Fed. Reg. 9385
(February 26, 2002), and by Executive Order 13422, 72 Fed. Reg.
2763 (January 23, 2007). Executive Order 12866 is reprinted
in Appendix D, and additional information can be accessed at
http://www.sba.gov/advo/laws/law_lib.html#ex.

54 1Ibid., § 3().
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local, and tribal governments; avoidance of
regulations that are inconsistent, incompatible,
or duplicative with other federal regulations;
and drafting of rules and guidance documents

in simple and easy-to-understand language with
the goal of minimizing uncertainty and litiga-
tion arising from such uncertainty. Importantly,
Executive Order 12866 provides that “Each
agency shall tailor its regulations to impose the
least burden on society, including individuals,
businesses of differing sizes, and other entities
(including small communities and governmental
entities)...”** Advocacy staff members frequently
participate in 12866 reviews and assist OIRA in
soliciting input from small entities. Advocacy’s
own Executive Order 13272 specifically states
that its mandates are consistent with those of
Executive Order 12866.%

The language of Executive Order 13272 is
clear. Advocacy has a central role in helping
agencies comply with the RFA and in monitor-
ing that compliance. The Chief Counsel issued a
series of memoranda to agency general counsels
and regulatory staff in 2002 and 2003 concern-
ing their responsibilities under Executive Order
13272, and in 2003 Advocacy made its first
annual report under the order.*” In subsequent
years, Advocacy has consolidated its annual
report under Executive Order 13272 with its an-
nual Regulatory Flexibility Act report.>®

RFA compliance training program

One major provision of Executive Order 13272
is its requirement that Advocacy provide RFA
compliance training to federal regulatory agen-
cies.”” When this task was given to Advocacy

in 2002, a new position of Senior Counsel was
established to oversee this important ongoing
effort, and a training team was formed consisting

55 TIbid., § 1(b)(11).

56 Executive Order 13272, § 2.

57 Both the memoranda and the 2003 report can be accessed at
http://www.sba.gov/advo/laws/law_lib.html#rfa.

58 These reports are available at http://www.sba.gov/advo/laws/
flex/.

59 Executive Order 13272, § 2(b).
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of attorneys in the Office of Interagency Affairs
and a regulatory economist from Advocacy’s Of-
fice of Economic Research. As of September 30,
2008, Advocacy has held 76 training sessions for
nearly 1,600 professionals. Agency staff — in-
cluding attorneys, economists, policymakers, and
other professionals involved in the regulatory
development process — have come to the training
sessions with varying levels of familiarity with
the RFA. In a real-life regulatory setting, the 32
hour session gives participants hands-on training
on how to comply with the RFA and associated
requirements. There are activities throughout

the course to refresh and challenge attendees’
existing RFA knowledge, as well as numerous
opportunities to tackle some of the lesser-known
complexities of the RFA.

One of the most important themes through-
out Advocacy’s RFA training course is that
agencies should bring Advocacy into the rule
development process early. The course encour-
ages agencies to work closely with Advocacy
to help them determine whether a potential rule
will have a significant economic impact on a
substantial number of small entities. Making
this determination is frequently where agencies
make their initial mistakes under the RFA. The
classroom session helps explain the steps needed
to make this decision accurately. By considering
the impact of their regulations on small entities
from the beginning, agencies are more likely to
promulgate a rule that is less burdensome while
at the same time encouraging better compliance.
By “doing it right on the front end,” agencies
avoid the legal complications and delays that can
result from noncompliance with the RFA.

Advocacy’s success over the past five years
in providing RFA compliance training to regula-
tory and policy experts throughout the federal
government is having an impact on the way
agencies approach rule development. It has led to
a greater willingness by many agencies to share
draft documents with Advocacy, an important
measure of the trust essential to a constructive
interagency relationship. Agencies whose staff
members have been through the classroom train-
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ing call Advocacy earlier in the rule development
process, share draft documents, and recognize
that if they don’t have the information they need,
Advocacy can often assist them in obtaining
small business data. In addition, Advocacy’s
training program has improved agencies’ analy-
ses of the federal regulatory burdens that their
rules place on small entities and has enhanced
the factual basis for agency certifications that
rules will not have significant impacts. Although
changing the regulatory culture at some agencies
continues to be a challenge, and not all agencies
adequately consider the small business effects
of their proposals, Advocacy’s RFA compliance
training sessions have indeed made a difference
in the rule development process at many agen-
cies, and therefore ultimately they have made a
difference to small businesses.

In order to ensure that as many regulatory
agency staff as possible are able to participate
in Advocacy’s RFA compliance training, Advo-
cacy has also developed an online RFA train-
ing course to complement its more intensive
classroom training. The online training site was
launched in 2006, and federal agency rule devel-
opment staff, policymakers, and the public can
now access the online RFA compliance training
course at their leisure. Online training does not
take the place of the live, half-day classroom
training that Advocacy provides on request,
especially the give and take of discussion and the
many questions that arise of specific application
to the agencies at which such sessions are held.
Still, online training can be a convenient re-
fresher for those who have attended live training
classes, and it also is a useful resource for those
unable to attend a classroom session, new em-
ployees, association or congressional staff, and
those in the general public with an interest in the
RFA. Advocacy’s online RFA training site can be
accessed at www.sba.gov/advo/rfaonlinetrain-
ing.html.

Advocacy continues to train agencies as re-
quests are made for additional and more detailed
assistance on RFA compliance. In the next phase
of its RFA training program, Advocacy will be
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able to focus on those agencies needing addi-
tional training in the economic analysis of small
business impacts, as well as offering basic train-
ing to staff members who were unable to attend
previous sessions. This continued emphasis on
the basics of the RFA—including the importance
of detailed economic analysis as an integral part
of the public comment period, the foundation of
a factual basis as a requirement for a threshold
analysis of a rule’s impact, and contemplating a
rule’s impact prior to a first draft—will continue
to be important issues for Advocacy’s training
team in the years to come.

RFA compliance guide

Following enactment of SBREFA in 1996, Ad-
vocacy published an 18-page document titled A
Guide to the Regulatory Flexibility Act, which
provided a general overview of the RFA and its
amendments. In 1998 that document was updat-
ed with more detailed information informed by
Advocacy’s experience with RFA as amended by
SBREFA, resulting in a 73-page resource titled
The Regulatory Flexibility Act: An Implementa-
tion Guide for Federal Agencies.

Advocacy’s current RFA compliance guide,
A Guide for Government Agencies: How to
Comply with the Regulatory Flexibility Act, was
created following the approval of Executive
Order 13272 in 2002, which included a provision
that Advocacy should notify agencies of the re-
quirements of the RFA. In preparing this guide,
the Office of Advocacy received input from
regulatory agencies, the Office of Management
and Budget, small business associations, and
Congress. It reflects Advocacy’s three decades
of experience with the RFA and is written in a
spirit of interagency cooperation and recogni-
tion of small businesses’ vital importance to the
economy. This 135-page guide provides a step-
by-step, detailed procedural outline of what the
RFA requires agencies to do when promulgat-
ing regulations. It also details relevant case law,
provides Advocacy policy decisions on some of

60 Ibid., § 2(a).
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the finer points of the law, and includes examples
of actual regulations where an agency did a good
job on their RFA analysis.

Advocacy’s RFA compliance guide has
been provided to regulatory agencies and other
interested parties. It is also available on Advo-
cacy’s website.®' The guide is an important part
of Advocacy’s RFA training process. Copies of
the guide are sent to an agency prior to a train-
ing session, along with pre-classroom activities,
enabling students to familiarize themselves with
RFA issues in preparation for the training ses-
sion. One of the goals of RFA training is to show
agency regulatory staff that many of their RFA
questions can be answered easily be referring
to the guide, which is designed to be a valuable
resource for this purpose. There will always be
questions, however, that require consultation
with Advocacy staff members who are always
available to confer with regulatory development
staff at other agencies on questions relating to
RFA compliance, small business impacts and
statistics, and related matters.

Confidential interagency
communications

One of the most important duties of Advo-
cacy is to “represent the views and interests of
small businesses before other Federal agen-
cies whose policies and activities may affect
small business.”®> We have seen in Chapter 1
how small business association representatives
testifying before Congress as Advocacy’s char-
ter legislation was being considered made the
point that, no matter how effective they were
in representing their own members, “advocacy
within Government and by Government would
still be essential to do the infighting for small
business.”® The fact is, then and now, that a con-
siderable amount of preparation goes into rule

61 See http://www.sba.gov/advo/laws/rfaguide.pdf.

62 15U.S.C. § 634(c)(4).

63 Hearing before the Senate Select Committee on Small Business,
“Oversight of the Small Business Administration: The Office of
the Chief Counsel for Advocacy and How it Can be Strength-
ened;” March 29, 1976; p.82.
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development before regulatory agencies formally
promulgate rules and their public notice-and-
comment process begins. It is Advocacy’s goal
to participate in this regulatory development
process as early as possible, both to counsel
agencies on potential effects of their actions on
small business and to provide RFA compliance
expertise as needed.

Inherent in this constructive engagement
is the understanding that both Advocacy and a
regulatory agency with which it confers are part-
ners within the executive branch, and that both
should work together to advance their respective
public policy objectives. These are often not the
same, but they usually can be accomplished to-
gether. For example, EPA may have a regulatory
objective to reduce a source of pollution, while
Advocacy’s objective is to mitigate the resulting
rule’s adverse effects on small entities that are
not the primary source of the pollution problem.
If 5 percent of firms in an industry are creating
95 percent of the problem, there is little reason
to impose one-size-fits-all regulations that create
unwarranted burdens for smaller firms that are
not the cause of the problem the regulation seeks
to control. In this case, an EPA rule focused on
5 percent of firms in an industry could deal with
95 percent of the pollution problem, while not
affecting the other 95 percent of firms in that in-
dustry. This illustration is by no means fanciful,
and Advocacy seeks to promote such enlightened
regulatory approaches every day.

Advocacy and regulatory agencies must
work as partners for the objectives of the RFA to
be accomplished, and more agencies are learn-
ing that this partnership helps them accomplish
their own regulatory objectives as well. The fact
that both are headed by senior-level presidential
appointees confirmed by the Senate helps in this
process — in an important sense, the leadership
of both agencies are on the same team. But it is
also essential that other agency policymakers and
regulatory development staff have confidence
that they can share preproposal information with
Advocacy staff without fear of premature dis-
closure. Such disclosure could have a variety of
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adverse consequences and, depending on what is
disclosed to whom, could in some cases violate
law. Perhaps the worst outcome for Advocacy
would be that an agency would no longer share
preproposal information or seek Advocacy’s help
in crafting RFA-compliant rules.

Fortunately, Advocacy’s track record in this
regard has been exemplary, and the trust that its
legal team has built with regulatory agencies is
evident as these agencies are increasingly asking
for Advocacy guidance early in the preproposal
phase of the rule development process. These re-
quests can take many forms, and Advocacy staff
members are always ready to handle the most
routine or complex inquiry. A question could re-
late to how to conduct an RFA threshold analysis
when considering a certification. Or it may be
about how many firms are in a given industry
sector and how do they break down by size. Per-
haps an opinion on a technical point in the RFA
and related case law is needed, or a preliminary
review of a draft IRFA. Advocacy’s legal team
and its regulatory economists are expert in these
matters; its attorneys have highly specialized
experience in their issue areas and in administra-
tive law in general.

While Advocacy is extremely proud of its ex-
pert preproposal technical assistance to regulato-
ry agencies, and of the significant improvements
in regulations that result, it is frustrating that
because of the confidential nature of most such
communications, Advocacy is unable to docu-
ment the cost savings that flow from this impor-
tant work. However, there is another category
of interagency communications that Advocacy
is careful to document and post on its website,
formal Advocacy communications to agencies,
including but not limited to comments on rules
during their formal notice-and-comment process.

Formal Advocacy comments

While Advocacy attempts to work with regula-
tory agencies as early in the rule development
process as possible, many regulations still reach
the public proposal stage with RFA compliance
issues or potential adverse consequences for
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small entities that have not been addressed. This
can happen even when the promulgating agency
has made a good-faith effort to do all required of
it by the RFA. As knowledge of a new proposed
regulation circulates to those who could be af-
fected (whether through trade associations, out-
reach efforts by the issuing agency or Advocacy,
listserves, press coverage, etc.), new issues can
come to light, or the importance of something
previously considered may be better understood.
This, after all, is a primary purpose of the notice-
and-comment period—to solicit public input

on what is still at this stage a proposal, with the
hope that it can be improved.

Advocacy has since its inception made
extensive use of the public notice-and-comment
process to make known the concerns of small
businesses to agencies promulgating rules with
potentially adverse effects or RFA compliance
problems. Before RFA judicial review, SBREFA
panels, and Executive Order 13272, Advocacy’s
opportunities for preproposal technical assis-
tance to regulatory agencies were often limited.
But Advocacy was able to make small business
concerns known, together with appropriate legal
and RFA compliance analyses, by filing public
comments. These have been posted on Advo-
cacy’s website since 2001,% and breakdowns of
304 public filings by year and agency (including
predecessor agencies) follow in Table 2.

Table 2. Advocacy Formal Regulatory
Comments by Year, 2001-2008 (10/10)

Year | Number | _Year | Number

Figure 1. Advocacy Comments by Key
RFA Compliance Issues (FY 2007)

Short comment
period
2%

Improper
certification
10%

Small entity
outreach needed
8%

Significant alternatives Agency
not considered ; commended
18% 6%

Other
8%

Inadequate economic analysis
of small entity impacts

33%

2001 36 2005 29
2002 42 2006 47
2003 46 2007 34
2004 38 2008 32

As Table 3 shows, formal Advocacy regula-
tory comments have gone to a large number of

64 For a detailed listing, see http://www.sba.gov/advo/laws/

comments/.
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agencies with remarkably diverse missions. The
number of communications to any given agency
should not be taken as a measure of its sensitiv-
ity to small business or RFA concerns. Some
agencies’ activities by their nature affect more
small entities than others. The establishment of
the SBREFA review panel process for EPA and
OSHA rules reflects this, and also contributes to
the relatively larger number of comments go-
ing to these two agencies. Also, major issues
such as number portability at FCC or Sarbanes-
Oxley implementing regulations at SEC generate
multiple communications on the same proposals.
Designations of critical habitat for endangered
species generate numerous comments to the Fish
and Wildlife Service, and IRS rules and paper-
work are always near the top of any list of small
business concerns.

Also of interest is a breakdown of Advo-
cacy comments by key RFA compliance issues.
Figure 1 illustrates major concerns raised in both
comment letters and prepublication reviews of
draft rules for FY 2007, the most recent full year
available.
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Table 3. Advocacy Formal Comments by Agency

Agency No. Agency No.
Federal Communications Commission 57 | Defense Acquisition Regulation Council 2
Environmental Protection Agency 46 | Farm Credit Administration 2
Securities and Exchange Commission 18 | Federal Deposit Insurance Corporation 2
Occupational Safety and Health Admin. 16 | Department of Health and Human Services| 2
Fish and Wildlife Service 14 | Department of the Interior 2
Internal Revenue Service 13 | Department of Labor 2
Office of Management and Budget 9 National Highway Traffic Safety Admin. 2
Centers for Medicare and Medicaid
Services 8 National Oceanic and Atmospheric Admin.| 2
Small Business Administration 7 Office of Thrift Supervision 2
Department of Transportation 7 New England Fishery Management Council| 2
Federal Aviation Administration 6 DoT Research and Special Programs Admin.| 2
General Services Administration 6 Transportation Security Administration 2
Federal Reserve System 5 Agricultural Marketing Service 1
Department of Homeland Security 4 Animal and Plant Health Inspection Service| 1
Department of Justice 4 DOC Bureau of Industry and Security 1
Federal Trade Commission 4 Civilian Acquisition Regulation Council 1
Food and Drug Administration 4 Employee Benefits Security Administration 1
National Marine Fisheries Service 4 Employment and Training Administration 1
Dept. of Housing and Urban
Development 3 Federal Motor Carrier Safety Admin. 1
Department of the Treasury 3 Forest Service 1
Customs and Border Protection 3 Missile Defense Agency 1
Employment Standards Admin. 3 National Credit Union Administration 1
Food Safety and Inspection Service 3 National Inst. of Standards and Technology| 1
Patent and Trademark Office 3 National Park Service 1
Alcohol and Tobacco Tax and Trade National Telecommunications and
Bureau 2 Information Administration 1
Architectural/Transportation Barriers Office of Surface Mining Reclamation and
Compliance Board 2 Enforcement 1
U.S. Citizenship and Immigration Svcs. 2 Rural Utilities Service 1
U.S. Coast Guard 2 Social Security Administration 1
Comptroller of the Currency 2 Department of State 1
Consumer Product Safety Commission 2 World Intellectual Property Organization 1
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Regulatory Review and Reform:
Section 610 and Advocacy’s 13
initiative

Section 610 of the RFA requires agencies to
periodically review their existing rules that have
or will have a significant economic impact upon
a substantial number of small entities.® The pur-
pose of the review is to determine whether such
rules should be continued without change, or
should be amended or rescinded, consistent with
the stated objectives of applicable statutes, to
minimize any significant economic impact of the
rules upon a substantial number of such small
entities. Section 610 reviews are supposed to
take place within ten years of the publication of
such rules as final. During a 610 review agencies
should consider the following factors:

1. the continued need for the rule;

2. the nature of complaints or comments

received concerning the rule from the

public;

the complexity of the rule;

4. the extent to which the rule overlaps,
duplicates, or conflicts with other federal
rules, and, to the extent feasible, with
state and local governmental rules; and

5. the length of time since the rule has been
evaluated or the degree to which tech-
nology, economic conditions, or other
factors have changed in the area affected
by the rule.

bt

A report issued by the Government Account-
ability Office (GAO) in July 2007 examined
agency reviews to evaluate the effectiveness of
their existing regulations, including the periodic
reviews required by Section 610.° GAO found
that agencies often did a poor job of involving
the public in the review process and explain-
ing what they look at when they evaluate their

65 5U.S.C.§610.

66 U.S. Government Accountability Office, Reexamining Regula-
tions: Opportunities Exist to Improve Effectiveness and Transpar-
ency of Retrospective Reviews, July 2007, GAO-07-791, http://
www.gao.gov/new.items/d07791.pdf.
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rules. As a result, GAO concluded that agencies’
reviews of their current rules, including reviews
required under Section 610, are not as effective
as they could be.

Partially in response to this GAO report, and
recognizing a need for improvements in how
agencies comply with Section 610, Advocacy
launched its Small Business Regulatory Review
and Reform (or r3) initiative in 2007. The 13
program has three distinct components: 1) pro-
viding tools that will improve federal agencies’
compliance with Section 610 of the RFA, leading
to a better understanding of the impact of their
current regulations on small entities, 2) develop-
ing a process for small business stakeholders to
identify current rules that are outdated or inef-
fective and recommend targeted reforms, and
3) posting the recommended reforms on Advo-
cacy’s website and updating the status of reforms
twice a year.

With respect to the first 13 component, Advo-
cacy has published a best practices document to
help federal agencies know when and how they
should conduct a Section 610 review of an exist-
ing rule.®” In addition to this guide, Advocacy is
placing greater emphasis on Section 610 through
training sessions with agencies and improved
tracking of reviews.

The stakeholder involvement component of
the r3 initiative has been led by the nomination
of rules needing review or reform for inclusion
in a “Top Ten” list that Advocacy intends to
revise annually. In its first call for r3 nomina-
tions, Advocacy received 82 which met posted
criteria. The 2008 Top Ten were chosen on the
basis of the following factors: 1) whether the
rule could reasonably be tailored to accomplish
its intended objectives while reducing the im-
pact on small business or small communities;

2) whether the rule had ever been reviewed for
its impact on small entities; 3) whether technol-
ogy, economic conditions, or other factors had
changed since the rule was originally written;

67 Office of Advocacy, Section 610 of the Regulatory Flexibility
Act: Best Practices for Federal Agencies, October 2007, http://
www.sba.gov/advo/r3/r3_section610.pdf.
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4) whether the rule imposed duplicative require-
ments; and 5) the overall importance of the rule
to small businesses and small communities. Final
selections were made by the Chief Counsel after
extensive research and evaluation by Advocacy’s
legal team.®® A complete list of the 2008 Top Ten
regulations for review or reform, together with
background information on each, is included in
Appendix L. Advocacy will continue to make a
special effort to work with the agencies involved
in addressing the needs identified in the r3 Top
Ten, and will update on its website new develop-
ments on these rules semi-annually.®

This concludes our review of the various
ways in which Advocacy, and especially its legal
team, advances the purposes of the Regula-
tory Flexibility Act. We have looked at judicial
review and the Chief Counsel’s amicus curiae
authority, the SBREFA review panel process,
Executive Order 13272, Advocacy’s RFA com-
pliance training program and its RFA compliance
guide, confidential interagency communications,
Advocacy formal comments, and the regulatory
review and reform or “r3” initiative. The effects
of all these efforts are often difficult to measure,
but where possible Advocacy does try to quantify
the results of its activities. One important such
measure is that of cost savings flowing from Ad-
vocacy interventions in the rulemaking process.

Cost Savings from Advocacy
Interventions in the

Rulemaking Process

As the Office of Advocacy works with
federal agencies during the rulemaking process,
it seeks to measure the savings of its actions in
terms of the compliance costs that small firms
would have had to bear if changes to regulations
not been made. Cost savings are not claimed

68 A number of otherwise worthy suggestions were not considered
because they did not meet nomination criteria (for example, a
proposed regulatory reform would require congressional action
and thus was beyond the ability of an agency to effect).

69 Additional information on Advocacy’s 13 initiative is posted at
http://www.sba.gov/advo/r3/.
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unless the methodologies and sources for their
calculation can be well documented, and Ad-
vocacy is conservative in these calculations.
Advocacy generally bases its cost savings on
agency estimates, though additional research and
sources may be used and documented as needed.
Cost savings for a given rule are reported in the
fiscal year in which the agency agrees to changes
in a rule as a result of Advocacy’s intervention.
Where possible, cost savings are limited to those
attributable to small businesses. Advocacy gener-
ally reports two types of cost savings: first-year
savings, and recurring annual savings. First-year
cost savings consist of either capital or annual
costs that would be incurred in the rule’s first
year of implementation. Some rules will have
one-time, but not recurring annual savings. As
the table below shows, there can be consider-
able variation from year to year in cost savings
estimates. This arises from a number of factors
beyond Advocacy’s control, including the timing
of agency proposals, occasional “outliers” with
unusually large savings, and the willingness of
agencies to agree to Advocacy suggestions.
Historically, Advocacy has measured its
achievements under the RFA through a calcula-
tion of regulatory cost savings. However, the
cost savings figure does not begin to capture the
totality of Advocacy’s involvement in the rule-
making process. Advocacy’s efforts pursuant to
Executive Order 13272 have proven increasingly
successful, and more agencies are doing a better
job in their analyses of a rule’s impact on small
entities before the regulation is made public in
the Federal Register. Many of Advocacy’s great-
est successes cannot be explained or quantified
publicly because of the importance of maintain-
ing the confidentiality of interagency communi-
cation. Preproposal oral and written communica-
tions between Advocacy and agencies are kept
confidential, and that encourages the prepubli-
cation exchange of information between them.
Often, preproposal communications are where
the greatest benefits are achieved in agency
compliance with the RFA and in the choice of
alternatives that lessen a rule’s impact on small
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Table 4. Regulatory Cost Savings from Advocacy Interventions,

2001-2007*
Fiscal Year First Year Savings ($) Recurring Annual Savings ($)
2001 4.402 billion 1.381 billion
2002 21.106 billion 10.200 billion
2003 6.362 billion 5.762 billion
2004 17.064 billion 2.806 billion
2005 6.623 billion .996 billion
2006 7.253 billion 117 billion
2007 2.570 billion .285 billion
Total 65.380 billion 21.547 billion

*  For alist of specific cost savings and the specific rules from which they result, see Appendix N. More detailed information on
each rule is available in Advocacy’s annual RFA reports at http://www.sba.gov/advo/laws/flex/.

businesses. Advocacy continues to measure its
accomplishments through cost savings that can
be claimed publicly, but the fact is that the real
savings are much higher.

The success of Advocacy’s early intervention
in the rulemaking process and its agency training
program under Executive Order 13272 has pre-
sented Advocacy with an interesting conundrum.
How can Advocacy modernize the measurement
of its effectiveness to encompass its ongoing
regulatory interventions, determine the benefits
of earlier intervention in the rulemaking process,
and evaluate the success of agency training under
the executive order? Theoretically, as Advocacy
achieves its goals in utilizing these tools, and
agencies become more proficient in complying
with the RFA and institutionalizing consider-
ation of small entities in the rulemaking process,
cost savings between the first public proposal
of a rule and its finalization should diminish. As
agencies begin to see for themselves the im-
portance of implementing the RFA early in the
rulemaking process, cost savings will be more
difficult to calculate, and other measures of the
law’s effectiveness may be needed. As a result,
Advocacy continues to analyze various alterna-
tive methods of quantifying its effectiveness.
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Memoranda of
Understanding—OIRA and

the Office of the National
Ombudsman

From time to time, agencies with a common-
ality of interests choose to formalize certain as-
pects of their relationships with a memorandum
of understanding (MOU). Such an agreement
sets forth responsibilities within its scope to
which the leadership of each party to the agree-
ment commits their agencies or offices. It also
makes clear to both the staff of those offices and
to the public the nature of the cooperation con-
templated between the offices. In recent years,
Advocacy has entered into two MOUESs of special
interest, one with OMB’s Office of Information
and Regulatory Affairs (OIRA), and one with
SBA’s Office of the National Ombudsman.

MOU with OIRA

In March 2002, Chief Counsel Thomas M.
Sullivan and OIRA Administrator John D. Gra-
ham signed a Memorandum of Understanding
that prefigured important elements of Executive
Order 13272, which was to follow in August of
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that year.”” The Advocacy/OIRA MOU noted
that both offices recognized “that small enti-
ties...often face a disproportionate share of the
Federal regulatory burden compared with their
larger counterparts. Advocacy and OIRA further
recognize that the best way to prevent unneces-
sary regulatory burden is to participate in the
rulemaking process at the earliest stage possible
and to coordinate both offices to identify draft
regulations that likely will impact small entities.”
The MOU continued that “Inasmuch as Advoca-
cy and OIRA share similar goals, the two agen-
cies intend to enhance their working relationship
by establishing certain protocols for sharing
information and providing training for regula-
tory agencies on compliance with the Regulatory
Flexibility Act (RFA) and various other statutes
and Executive orders that require an economic
analysis of proposed regulations.””!

Under the MOU, Advocacy agreed to be
available to assist OIRA on RFA compliance
questions in any Executive Order 12866 review;
to monitor agency RFA compliance and keep
OIRA advised of concerns on noncompliance; to
share with OIRA any correspondence or formal
comments that Advocacy files with an agency
concerning RFA compliance; to develop guid-
ance for agencies on RFA compliance; and to
provide training to agencies on RFA compliance.

For its part, OIRA agreed to consider during
its Executive Order 12866 preproposal review of
a rule whether the agency should have provided a
regulatory flexibility analysis and to provide Ad-
vocacy with a copy of the draft rule if it has such
a concern; to consider during the 12866 process
the resolution of any RFA deficiencies identi-
fied by Advocacy or to consider other options; to
consider Advocacy concerns about information
collection requirements under review by OIRA
pursuant to the Paperwork Reduction Act; and to
provide assistance to Advocacy in the develop-
ment of guidance for agencies in RFA compli-
ance and analyses.

70 For the MOU between Advocacy and OIRA, see http://www.
sba.gov/advo/laws/law_mou02.pdf or Appendix T.
71 Ibid., § 1.
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The Advocacy/OIRA MOU laid the ground-
work for a more coordinated RFA compliance
enforcement effort on the part of both offices,
and most of its provisions were subsequently
embodied in Executive Order 13272. Because
this order has a wider and direct application to
agencies across government, the earlier MOU
was allowed to lapse at the end of its three-year
term in 2005. However, the close working rela-
tionship between Advocacy and OIRA has not
changed since then, and virtually all of the provi-
sions of the MOU remain in practice today.

MOU with the Office of the National
Ombudsman

Among its many other provisions, SBREFA
established within the SBA the position of Small
Business and Agriculture Regulatory Enforce-
ment Ombudsman (Ombudsman).” The Om-
budsman’s duties include: 1) monitoring the
regulatory enforcement activities of federal
agencies; 2) working with agencies to establish
means of communication for small businesses
affected by such activities to comment on their
experiences, both to the agencies themselves
and to the Ombudsman; 3) coordination of the
activities of regional Small Business Regula-
tory Fairness Boards comprised of private-sector
representatives who through hearings and other
means collect information on the government
agency enforcement activities in their own areas;
4) and the preparation of an annual report to
Congress and affected agencies concerning these
enforcement activities, comments from affected
small firms and regional boards, and the results
of resolution efforts by the Ombudsman on be-
half of small firms with substantiated problems
with excessive enforcement efforts.”

The activities of the Ombudsman are some-
times confused with those of the Chief Counsel
for Advocacy. This is understandable considering

72 § 222, Public Law 104-121; March 29, 1996; 110 Stat. 860, 15
U.S.C. § 657.

73 For additional information on SBA’s Office of the National Om-
budsman and its activities, see http://www.sba.gov/aboutsba/
sbaprograms/ombudsman/index.html.
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that the same SBREFA that created the Ombuds-
man’s office also had, as we have seen, major
provisions relating to Advocacy. Each office also
serves small businesses in the regulatory arena.
But the two offices are nonetheless distinct by
statute. Advocacy works primarily with rules in
the development and issuance process, while the
Ombudsman’s office is primarily concerned with
potentially unfair agency enforcement of existing
regulations.

Because of the similarity of their respective
missions, both Advocacy and the Ombudsman
sometimes receive communications or com-
plaints that would be better handled by the other.
In other cases, the two offices work together to
advance both their missions at the same time,
especially at the regional level. To help formal-
ize this relationship, Chief Counsel Sullivan and
National Ombudsman Nicholas N. Owens signed
a MOU in November 2006.7

The objectives of the Advocacy/Ombudsman
MOU are: 1) the establishment of an informa-
tion-sharing process to ensure that small business
complaints, comments, or concerns are heard by
the appropriate office, and 2) the dissemination
of information to small businesses and federal
agencies on the respective statutory responsibili-
ties of both offices. Advocacy and the Office
of the Ombudsman enjoy an excellent working
relationship. Of special importance in this rela-
tionship is the mutual assistance provided be-
tween Advocacy’s regional advocates and the ten
regional fairness boards established by SBREFA,
comprised of private sector members and sup-
ported by the Ombudsman. The information that
these “RegFair Boards” gather in their hearings
and other activities can be of use to Advocacy,
and Advocacy’s ten regional advocates (whose
geographic responsibilities coincide exactly with
those of the fairness boards) can assist in the
public outreach efforts of the fairness boards,
particularly with business associations and gov-
ernments at the regional, state and local levels.

74 For the MOU between Advocacy and the Ombudsman, see
http://www.sba.gov/advo/laws/law_mouombu02.pdf or Appen-
dix U.
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And it is to chapters on Advocacy’s outreach,
public information, and regional advocacy activi-
ties that we now turn.
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Chapter 4
The Public Face of Advocacy:
Outreach to Stakeholders

“Advocacy has a lot of information. It’s of use to small business. Information is power.”

Thomas P. Kerester, third Chief Counsel for Advocacy (1992 — 1993)

cacy represents the interests of small busi-

nesses before government agencies, a core
mission mandated by Public Law 94-305. In this
chapter, we will look at a variety of activities that
together respond to other important duties speci-
fied in that law which Advocacy is to implement
on a continuing basis, notably:

In the last chapter we examined how Advo-

* to serve as a focal point for the receipt of
complaints, criticisms, and suggestions
concerning the policies and activities of
federal agencies which affect small busi-
nesses; and

* to enlist the cooperation and assistance of
public and private agencies, businesses,
and other organizations in disseminating
information about the programs and ser-
vices provided by the federal government
which are of benefit to small businesses,
and information on how small businesses
can participate in or make use of such
programs and services.'

Also, Public Law 94-305 authorizes the
Chief Counsel to prepare and publish such
reports as he or she deems appropriate,* and
we have seen how a variety of additional duties
involving periodic reports have accrued to Advo-
cacy, including major annual reports on the RFA
and The Small Business Economy. Although all
of Advocacy’s operational divisions are very

1 These points are adapted from 15 U.S.C. § 634c.
2 15U.S.C. § 634(%).
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much involved in these activities, it is the special
duty of its Office of Information to facilitate the
exchange of information between Advocacy and
its stakeholders, an exchange that is essential for
the successful accomplishment of Advocacy’s
varied duties.

The Office of Information had six positions
in 2008. Its highly experienced staff includes
many of Advocacy’s longest serving employees,
who over the years have developed specialized
skills in carrying out their respective respon-
sibilities. The independence of Advocacy, the
highly technical nature of much of its economic
research and legal work products, the high-level
communications of the office, both in and out of
government, and the sensitivity of many of these
communications, all require a professional staff
of uncommon ability.

The Office of Information is responsible for
Advocacy’s congressional relations; liaison with
business organizations and trade associations;
press communications; preparation of all Advo-
cacy publications including The Small Business
Economy and the monthly newsletter, The Small
Business Advocate; management of content on
the office’s extensive website; organization of
conferences and symposia; and general coordina-
tion of the flow of Advocacy work products to its
stakeholders.
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Congressional Outreach:
Testimony and Other

Assistance

One of the primary responsibilities of the Office
of Advocacy is listening to small businesses and
ensuring that their views and concerns are heard
by Congress, both formally and informally. Ad-
vocacy is frequently asked by members and com-
mittees of Congress for its views on legislation
and policy issues of importance to small busi-
ness. These issues are amazingly diverse, ranging
from small business tax relief to environmental
regulation, from health insurance affordability to
overtime pay exemption rules. Formal responses
may be delivered either as legislative comment
letters or as testimony before a congressional
committee by the Chief Counsel or other desig-
nated Advocacy staff member. Following are a
few examples of testimony delivered by Chief
Counsel Sullivan on subjects of major impor-
tance to small business.

* Legislation to Improve the Regulatory
Flexibility Act. In December 2007 tes-
timony before the House Committee on
Small Business, Chief Counsel Sullivan
described three necessary improvements
to ensure fair treatment of small busi-
nesses in the regulatory process, im-
provements that together formed the core
of Advocacy’s legislative agenda for the
110™ Congress: consideration of foresee-
able indirect impacts of proposed regula-
tions, periodic review of existing regula-
tions, and codification of Executive Order
13272, “Proper Consideration of Small
Entities in Agency Rulemaking.” The ex-
ecutive order requires agencies to notify
the Office of Advocacy when a proposed
rule is expected to have a significant
impact on small business. One week after
the Chief Counsel’s testimony, the com-
mittee approved legislation including the
three provisions he had supported.

* EPA Toxics Release Inventory (TRI). For
many years, small businesses consistently
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voiced their concerns to Advocacy that
the Environmental Protection Agency’s
TRI program imposed substantial paper-
work burdens with little corresponding
environmental benefit, especially for
thousands of small businesses that have
zero emissions or discharges of hazard-
ous chemicals to the environment. In
October 2007 testimony before the House
Energy and Commerce Subcommittee on
the Environment and Hazardous Materi-
als, Chief Counsel Sullivan said that the
incentive of using a shorter form and less
burdensome analysis would encourage
small businesses to recycle hazardous
chemicals, rather than discharge them
into the environment.

Impact of Section 404 of the Sarbanes-
Oxley Act on Small Businesses. In April
2007, Chief Counsel Sullivan testified
before the Senate Committee on Small
Business and Entrepreneurship on the im-
pact of Section 404 of the Sarbanes-Ox-
ley Act on smaller public companies. At
the hearing, Sullivan noted that Advoca-
cy’s involvement with the issue began in
2002 when the office asked then Senate
Banking Committee Chairman Sarbanes
and House Banking Committee Chairman
Oxley to include flexibility in their bill
sufficient to avoid unnecessary impacts
on small public firms. The Chief Coun-
sel strongly recommended that the SEC
continue to provide further extensions for
small public companies until such time
as more cost-effective procedures for
internal controls could be developed. Ad-
ditionally, he urged Congress to exempt
smaller public companies from Section
404(b), given that 404 compliance costs
in relation to revenue would be dispro-
portionately borne by smaller companies.
In December 2007, SEC Chairman Cox
extended Sarbanes-Oxley compliance
deadlines for smaller public companies,
as Advocacy had recommended.
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Table 5. Advocacy Congressional Testimony and Legislative Comments,
2001 - 2008 (9/30)

Congressional
Testimony

2001

Record Statements

Legislative Comments

2002

2003

2004

2005

2006

2007

bl VA BC2 0 NN RUVE U N Ne)

2008

0
2
4
1
2
4
1
6

Total 39

N|o|—=|O|OIN|—|—]|0O
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Advocacy also has submitted statements
for the record of congressional hearings, and
has testified before committees of state legisla-
tures.® The following table d1epicts Advocacy’s
congressional hearing testimony and legislative
comment letters from 2001 through 2008.*

Advocacy also answers many informal
inquiries by Members of Congress and their
staffs, and provides technical assistance in areas
in which the office has expertise. This can range
from helping craft legislation in furtherance of
small business interests to interpreting informa-
tion generated in Advocacy’s economic research
products. Advocacy economists are frequently
asked for data relating to small firms in states or
localities, and Advocacy has actually initiated
several regular reports based on such popular de-
mand. Advocacy’s legal team is often asked how
a bill or regulation will affect small business, or
perhaps an industrial sector.

Although the Office of Information coor-
dinates Advocacy’s congressional communica-

3 A complete listing of Advocacy congressional testimony from
2001 — 2008 can be found in Appendix E. The actual testimony
can be accessed on Advocacy’s website at http://www.sba.gov/
advo/laws/testimon.html. For a listing of Advocacy legislative
comment letters during the same period, see Appendix F. For the
actual letters, see http://www.sba.gov/advo/laws/comments/
legislative.html.

4 Through the end of the fiscal year on 9/30/08.
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tions, all professional staff are always available
to respond to congressional requests as the need
arises. An important element of Advocacy’s
independence is that Advocacy responses to such
requests are not reviewed or cleared through any
other office at SBA or elsewhere. The Congress
wanted Advocacy to provide it with independent
counsel, and that is exactly what happens.
Advocacy has proactively established leg-
islative priorities after consultation with con-
gressional committees, business organizations,
trade associations, and other stakeholders.® Such
outreach to private-sector stakeholders is another
important mission for the Office of Information.

Trade Association Liaison
and Advocacy’s “Kitchen
Cabinet”

Advocacy believes that, to be successful in its
statutory duties, the office must listen to and
learn from small businesses themselves, and
from the organizations that represent them. They
are the best primary source from which to learn
directly about the problems and concerns of the

5 For Advocacy’s legislative priorities document, see Appendix H.
We will return to this subject in Chapter 7.
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small business community, and Advocacy proac-
tively seeks their insights and assistance.
Advocacy works closely with small busi-
ness membership and trade organizations. The
Chief Counsel meets regularly with representa-
tives from the largest organizations in “kitchen
cabinet” style meetings where current issues are
discussed and new opportunities and strategies
are explored. Contacts with hundreds of other
associations are made during Advocacy’s regu-
latory, economic research, and outreach activi-
ties. The Chief Counsel and Advocacy staff are
frequently invited to attend and speak before
trade conventions and meetings in their capacity
as policy experts, and the office welcomes such
opportunities to share information.

Advocacy Roundtables

Advocacy also sponsors frequent “roundtable”
meetings on specialized subjects, often relating
to regulatory or policy issues of current inter-
est. A typical regulatory roundtable would be
attended by 10 to 40 representatives of trade
associations and advocacy organizations, small
business owners, congressional staff, and agency
representatives. Although some roundtables are
scheduled regularly, such as Interagency’s round-
tables on environmental regulations and on labor
safety and health issues, roundtables can be held
at any time that there is sufficient interest in a
topic, and attendance is not limited to pre-deter-
mined attendees. Many such sessions are focused
on specific rules and help Advocacy and regula-
tory agencies solicit small business input in the
rule development process. They also frequently
introduce individuals with shared interests to
each other for the first time, beginning a rela-
tionship that may continue after the roundtable
without Advocacy’s direct involvement. Here are
just a few topics on which Advocacy roundtables
were held in the last year to share and exchange
information:

* Environmental regulations
*  Occupational safety and health regula-
tions
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e Tax issues

* Homeland security issues, including “No-
Match” immigration status letters

* Legislation and regulations affecting
home mortgage brokers

* Patent reform

* Regulations implementing the Americans
with Disabilities Act

* RFA jurisprudence

* Aviation safety

* Veterans business data

* Federal Motor Carrier Safety Administra-
tion training requirements

e HUD regulations implementing the Real
Estate Settlement Procedures Act

* Federal contracting

All of these sessions contributed directly to
Advocacy’s and the attendees’” working knowl-
edge of topics that were currently the subject of
legislation, court decisions, or new regulations.

Small Business
Communicators

Advocacy’s press secretary, a member of the
Office of Information team, keeps an updated
contact list of business organizations, trade as-
sociations, and other stakeholder organizations
(e.g., congressional committees, SBA resource
partners, etc.) and their “small business com-
municators” whose primary job is to conduct
outreach with their members, the media, and the
wider communities with which they interact. Ad-
vocacy uses this list for several purposes in order
to leverage its own resources and reach a larger
audience of small business opinion leaders.

The communicators receive all of Advoca-
cy’s news releases, which they are encouraged to
reprint and use, together with Advocacy statistics
and research, in their own articles, speeches,
op-eds, and news releases. From time to time,
Advocacy hosts small business communicator
roundtables with guest speakers. Topics have
included how to write op-eds and how to manage
crisis communications. The primary purpose of
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these meetings is twofold: to increase the com-
municators’ professional talents so that the small
business message is amplified, and to network so
that varied small business groups can join forces
to promote their agenda.

Advocacy’s Presence on
the Web

Prior to 2001, the Office of Advocacy provided
its work products and other information to its
many stakeholder and the public at large through
traditional outreach tools: face-to-face contact,
telephone, mail, email, conferences, and print
media — including hard copies of letters, news-
letters, brochures, conference notebooks, and
publications printed through the Government
Printing Office or SBA’s own internal print shop.
Over the 2001-2008 period, Advocacy accom-
plished a major modernization of its outreach
operations through extensive use of electronic
media, and especially through the development
of its presence on the worldwide web, at www.
sha.gov/advo. Advocacy’s extensive website and
associated listservs and RSS feeds are now an
indispensable part of Advocacy’s communica-
tions efforts.

With the exception of confidential interagen-
cy documents, all of Advocacy’s research re-
ports, comment letters, news releases, and other
documents from 1996 forward are posted to its
website and initially highlighted in the homep-
age “What’s New” section. Moreover, these
documents are then posted to the Advocacy RSS
feed, which ensures worldwide, targeted distribu-
tion to interested parties. Here are some of the
items to be found on Advocacy’s website.

Publications

The web is currently Advocacy’s primary daily
outreach tool, with all new publications posted
on the day of their release and publicized
through listservs to all who sign up. The website
lists all of Advocacy’s publications by date and
topic and, in addition to all current research,
includes information on how to obtain most of
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Advocacy’s research prior to 2000. Advocacy’s
annual research report, The Small Business
Economy, is a web “bestseller” and is found
along with hundreds of other research studies
and publications at http://www.sba.gov/advo/
research/. Browsers will also find Advocacy’s
regulatory reports, including the annual report
on agency compliance with the RFA through the
regulatory page of Advocacy’s website at http://
www.sba.gov/advo/regulatory.html.

Communications

Advocacy prides itself on transparency, and
whenever possible the office tries to make its
communications and work products available to
the widest possible audience. The web has made
this both practical and inexpensive. Advocacy
posts its formal comment letters to regulatory
agencies and related correspondence at http://
www.sba.gov/advo/laws/comments/.® Since
2002 these have been posted chronologically and
by subject matter. Additional comments from
1996-2001 are available by subject area. Legisla-
tive comments from 2002 forward are posted at
http://www.sba.gov/advo/laws/comments/
legislative.html.” Advocacy congressional tes-
timony from 1996 forward is posted at http://
www.sba.gov/advo/laws/testimon.html.?

Reg Alerts

Advocacy has developed a useful site for small
businesses interested in current regulatory de-
velopments. Reg Alerts at http://www.sba.gov/
advo/laws/law_regalerts.html lists regulatory
notices published in the Federal Register that
may significantly affect small businesses and
that are open for comment. Advocacy encour-
ages small firms to provide the issuing federal
agency with comments on the proposed action
and on the agency’s analysis of potential impacts
on small business. Firms are also encouraged to

6 A listing can also be found in Appendix G.
7 Alisting can also be found in Appendix F.
8  Alisting can also be found in Appendix E.
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share their comments with Advocacy on these
and other regulatory proposals of importance to
them. Reg Alerts also links to Regulations.gov,
the federal government’s one-stop site for com-
menting on regulations published in the Federal
Register, at http://www.regulations.gov/. Ad-
vocacy’s Reg Alerts page is updated frequently
with the assistance of its Office of Interagency
Affairs.

Listservs

Advocacy maintains four major listservs for dis-
tribution of its monthly newsletter, news releas-
es, research reports, and regulatory comments,
respectively. Users can sign on to one or more
of these email listservs at http://web.sba.gov/
list/. The use of these listservs ensures targeted
delivery of information to tens of thousands of
recipients across the world at an extremely low
cost. Advocacy actively encourages the use of its
listservs as a convenient way for its stakeholders
to keep abreast of the office’s activities and to
alert them of regulatory developments of inter-
est. In addition to its large listservs, Advocacy
also maintains specialized email lists for use in
specific issue area advocacy and outreach (e.g.,
regular roundtable invitation lists) and the State
Reg Flex Roundup with updates on implementa-
tion of state reg flex programs across the country,
distributed monthly to the “state reg flex com-
munity.”

The Small Business Advocate
Newsletter

The Small Business Advocate, Advocacy’s
monthly newsletter, chronicles the office’s im-
portant achievements and provides ongoing news
about Advocacy research, important regulatory
topics, and regional activities, including updates
on Advocacy’s efforts to promote the adoption
of regulatory flexibility policies in state govern-
ments. The newsletter is currently in its 27" year
of publication. Its production and distribution
have continuously evolved to take advantage of
current technologies. At the end of FY 2008, The
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Advocate was reaching roughly 40,000 subscrib-
ers. Advocacy’s newsletter listserv had just over
29,300 subscribers then, and between 9,000 and
10,000 hard copies are printed and mailed each
month. The newsletter appears monthly except
for an occasional double issue.

The growth in circulation of The Advocate
has been enormous since it was put online and
delivery though listserv subscription began in
2002. This growth is depicted in the Figure 2.

An October 2007 review of The Advocate’s
listserv subscribers found that their addresses
generally appeared to be legitimate names.
Figure 3 shows a breakdown of their originating
domains.

Occasionally, a special issue of The Small
Business Advocate will be dedicated to a single
topic. These have included issues marking the 25"
anniversary of the Office of Advocacy (October
2001),” the 25" anniversary of the RFA (Septem-
ber 2005),' and Advocacy’s 2007 Conference on
State Regulatory Flexibility Best Practices (May
2007). Past issues of The Small Business Advocate
from January 2001 forward are available online at
www.sba.gov/advo/newsletter.html. Issues from
2000 are archived online at www.sba.gov/advo/
news/archivenewsletters.html.

Conferences and Symposia

The Office of Advocacy has a long tradition of
outreach to various constituencies through con-
ferences and symposia. In the 1980s and 1990s,
Advocacy sponsored a number of conferences
on state legislative and regulatory initiatives to
improve the environment for small firms. Be-
tween 2004 and 2007, Advocacy cosponsored
six conferences offering research and regulatory
information to a range of small business stake-
holders across the country.

Entrepreneurship in the 21st Century

Cosponsored with the Ewing Marion Kauffman
Foundation, this conference was held on March

9 Reprinted in Appendix W.
10 Reprinted in Appendix X.

Background Paper on the Office of Advocacy 2001-2008



The Small Business Advocate, 2002 - 2008

Figure 2. Growth in Electronic Circulation for
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26, 2004, at the U.S. Chamber of Commerce in
Washington, DC. Twenty-one speakers offered
perspectives and research on the challenges
small businesses face in the 21st century. Top-
ics included small business innovation, owner
demographics, the financial environment, the
need for quality data and research, and issues
such as health care. Groundbreaking research on
topics such as the relationship between innova-
tion and interfirm collaboration are summarized
in the proceedings, available online (including
PowerPoint presentations) at http://www.sba.
gov/advo/stats/proceedings a.pdf, http://www.
sba.gov/advo/stats/proceedings_b.pdf, and
http://www.sba.gov/advo/stats/proceedings _c.
pdf. Videos of the conference are also online at
http://web.sba.gov:8000/advo-video/.

Putting it Together: The Role of
Entrepreneurship in Economic
Development

Held on March 7, 2005 in Washington, DC,

this conference looked at various approaches to
encouraging entrepreneurship at the state and
regional levels. Sessions focused on research
that attempts to measure the environment for
entrepreneurship; nonprofit efforts including two
approaches focusing on inner cities; state adop-
tion of regulatory flexibility legislation; outreach
through rural and educational programs; state
use of technology and innovation to promote
entrepreneurship; and tax incentives along with
other legislative proposals. Special presentations
focused on the federal “Strengthening America’s
Communities” initiative, and four state initia-
tives received “best practices” awards. The
conference was again cosponsored by the Office
of Advocacy and the Ewing Marion Kauffman
Foundation, with support from the Council of
State Governments and the National Lieutenant
Governors Association. The conference pro-
ceedings are available at http://www.sba.gov/
advo/research/entrep proc.pdf, with appen-
dices at http://www.sba.gov/advo/research/
appendix_a.pdf and http://www.sba.gov/advo/
research/appendix_b.pdf.
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Global Perspectives on
Entrepreneurship Policy

Held on June 15, 2005 in Washington, DC, this
was a pre-conference session prior to the In-
ternational Council for Small Business’s 50th
annual meeting. Topics included an international
perspective on the costs and problems of busi-
ness entry; international lessons on tech transfer,
innovation, and entrepreneurship; small and
medium-sized enterprise labor challenges; and
an international comparison of the effects of
banking industry restructuring on small business
lending. The conference was cosponsored by the
Office of Advocacy, the National Federation of
Independent Business Research Foundation, and
the United States Association of Small Business
and Entrepreneurship. Proceedings are posted at
http://www.sba.gov/advo/research
proceedings_a05.pdf, http://www.sba.gov/
advo/research/proceedings_b05.pdf, and
http://www.sba.gov/advo/research/
proceedings_c0S.pdf.

The RFA Symposium

Held September 19-20, 2005, near the 25th
anniversary of the enactment of the RFA, this
conference looked at the history of the act and its
effectiveness in addressing the burden of federal
regulations on small businesses. The law ad-
dresses regulations’ disproportionate effect on
small firms, documented in a number of stud-
ies, including several sponsored by the Office of
Advocacy. On Monday, September 19, Advocacy
opened the conference with a special training
session on the RFA. September 20 workshops
focused on e-rulemaking, regulatory research,
small business outreach, judicial review, and
reducing existing regulatory burdens. W. Mark
Crain, author of an important Advocacy-spon-
sored study, The Impact of Regulatory Costs

on Small Firms, was a featured speaker. Other
speakers, moderators, and panelists came from
private-sector trade organizations, universities,
federal agencies, law offices, think tanks, and
research organizations. The conference had 30
cosponsoring organizations. Proceedings may be
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found at http://www.sba.gov/advo/
rfa_sym0905.pdf and http://www.sba.gov/
advo/rfa2_sym0905.pdf.

Entrepreneurship: The Foundation
for Economic Renewal in the Gulf
Coast Region

This conference was held on April 11, 2006 in
New Orleans, Louisiana, after the 2005 hurri-
canes, Katrina, Rita, and Wilma devastated the
Gulf Coast region of Louisiana, Mississippi, and
Alabama. Thousands of small businesses were
destroyed or seriously damaged by high winds,
flooding, and many other effects, including the
economic aftermath of the storms. Topics cov-
ered in the conference included the economic
context in the region, regional entrepreneurship
and its role in urban and regional renewal, the
potential for new and existing businesses in pro-
moting revitalization, public policy initiatives to
reduce obstacles and encourage entrepreneurial
growth, and key elements of a long-term strategy
to rebuild the Gulf Coast region. The conference
was cosponsored by the Office of Advocacy and
the Ewing Marion Kauffman Foundation, the
Public Forum Institute, and the Urban Entre-
preneur Partnership. The proceedings document
includes a transcript of the entire conference,
annotated with website citations for the many or-
ganizations represented by the participants. See
http://www.sba.gov/advo/research/
proceedings06.pdf.

Building a Better Small Business
Climate: State Regulatory Flexibility
for Small Businesses

This conference was held March 28, 2007, at the
Ewing Marion Kauffman Foundation Confer-
ence Center in Kansas City, Missouri. Regula-
tory flexibility allows governments to achieve
their regulatory goals without imposing unfair
economic burdens on small entities, helping to
preserve businesses and jobs. Prior to the con-
ference and since 2002, 37 state legislatures had
considered regulatory flexibility legislation, and
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19 states had implemented regulatory flexibility
via executive order or legislation. (44 states have
now implemented regulatory flexibility, either
through legislation or executive order. See next
chapter.) The conference considered all aspects
of successful state regulatory flexibility strate-
gies: teaching agencies, reaching out to small
businesses, overseeing compliance, periodically
reviewing existing rules, and measuring the
success of these efforts. The event was cospon-
sored by the Office of Advocacy, the Ewing
Marion Kauffman Foundation, and the Public
Forum Institute. At the conference, the Office

of Advocacy released a State Guide to Regula-
tory Flexibility for Small Businesses, which may
be found at http://www.sba.gov/advo/laws/
rfa_stateguide(7.pdf.

Media Presence

Advocacy maintains a robust program of public
outreach. Aside from the fact that such outreach
has always been a core statutory mission for
the office, Advocacy believes that its economic
research and regulatory advocacy missions can’t
be accomplished if policymakers and other
stakeholders are not aware of them. Accordingly,
a major goal of Advocacy has been to publicly
promote its work whenever appropriate.
Advocacy issues news releases on most of
its research studies and statistical data postings.
Advocacy can also issue news releases on com-
ment letters and other events, depending on the
timing and the issues involved. News releases
go to: 1) the entire SBA staff via internal agency
email distribution; 2) stakeholder organizations
through Advocacy’s small business communi-
cators list; 3) all congressional small business
legislative assistants in the Senate and the House
of Representatives; 3) a targeted list of key small
business reporters and writers; 4) a wider list of
small business and issue-specific reporters gener-
ated by PR Newswire (Advocacy uses the SBA’s
account), 5) newsrooms in general through PR
Newswire posting, and 6) the thousands of “opt-
in” email addresses in our press and other email
listservs. Advocacy also relies on its regional
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advocates and public information officers in
SBA field offices to distribute our news releases
to their lists.

Op-Eds

Placement of op-eds in national, regional, and
local publications, as well as in state and local
trade publications, has been an integral part of
Advocacy’s communication strategy.

The press secretary regularly produces local-
ized (by state) op-eds for placement by regional
advocates, as well as op-eds for the signature
by the Chief Counsel. This effort has resulted in
many printed op-eds (including several in key
DC publications) on a variety of topics in sup-
port of small business.

Media relations

The Chief Counsel and other Advocacy staff

all try to maintain strong and positive personal
relations with reporters from national, regional,
and specialized publications. Although inquiries
do not always begin with a search for “the good
news,” Advocacy does its best to explain the im-
portance of small business and the office’s efforts
on its behalf. The results have been numerous
positive stories in national, regional, local, and
specialized publications.

Additional outreach/media tools

Advocacy makes use of other outreach and
communications vehicles including letters to the
editor as appropriate, speeches and PowerPoint
presentations, co-sponsorship of special newspa-
per sections (including four years with the New
York Times), printed flyers and brochures, and
radio public service announcements.

Regional advocates

Advocacy’s regional advocates are a vital com-
ponent of its media, stakeholder, and public
outreach strategies. They are responsible for lo-
cal and regional media relations and maintaining
extensive media lists, stakeholder outreach, and
participation in public events. In the next chapter
we will look more closely at regional advocacy.
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Chapter 5
Regional Advocacy

“The Office of Advocacy’s regional advocates serve as my eyes and ears throughout the

country... Having representatives from the Office of Advocacy throughout the country allows my

office to better identify and assess the key concerns of small businesses and communicate them

to federal officials here in Washington, D.C. Regional advocates are Main Street’s direct contact

with our office.”

Thomas M. Sullivan, fifth Chief Counsel for Advocacy (2002 - 2008)

n the last chapter we examined how Advo-

cacy conducts extensive outreach activities to

facilitate a two-way exchange of information
with small businesses and its other stakehold-
ers. The focus of many of Advocacy’s activities
is necessarily in Washington, D.C., where the
federal agencies and policymakers with whom
the office works daily are concentrated. But the
fact is that the vast majority of small businesses
are not inside the beltway. They are located
everywhere across America and are as diverse
as the country itself. To properly understand the
problems and concerns of such a varied constitu-
ency, from its earliest years Advocacy has recog-
nized the value of posting one regional advocate
in each of SBA’s ten geographic regions to act
as the Chief Counsel’s eyes and ears in their
respective areas. In this chapter, we shall look at
the role of regional advocacy in furtherance of
Advocacy’s mission.

The Office of Regional Affairs is the op-
erational division within Advocacy that carries
out the office’s mission at the regional, state,
and local levels. The regional team has twelve
positions, including its director and a regulatory
and legislative counsel in Washington, D.C.,
and ten regional advocates, located in SBA’s ten
geographic regions as depicted in the map in
Figure 4.
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The Role of
Regional Advocates

The regional advocates are Advocacy’s “eyes
and ears on Main Street.” Each promotes and
champions the interests of small business in
their area, working cooperatively with regional,
state, and local business organizations and trade
associations; legislative bodies; universities and
other academic institutions; the press; and other
stakeholders. The regional advocates:

» represent the Chief Counsel in their
regions;

* conduct extensive outreach programs in
their areas to facilitate that two-way ex-
change of information between Advocacy
and its stakeholders;

e review, collect, and analyze information
relating to existing and proposed laws
and regulations in their areas that have or
could have small business effects;

* encourage state, county, and local of-
ficials to develop within their jurisdic-
tions small business regulatory flexibility
programs;

* maintain close working relationships with
SBA’s regional administrator, district
directors, and their staffs to keep cur-
rent with current regional business trends
and to ensure that SBA’s program staff
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Figure 4. SBA's Ten Geographic Regions
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members are aware of and makes use of  issue of overly burdensome regulations imposed
Advocacy research and resources; and by those levels of government.
* assist their respective regional Regula-

tory Fairness Boards and the Office of The State Regulatory
the National Ombudsman in carrying out Fl elelhty Le gislation

their mission, including the identifica-

tion and reporting of excessive or unfair  nj1tiative—Model

regulatory enforcement actions of federal . .

agencies in their regions. LegISIaUOH

In 2002, Advocacy began a major initiative to
share with the states model regulatory flexibility
legislation' patterned after the federal RFA. The
goal of the model legislation initiative is to foster
a climate for entrepreneurial success in the states
so that small businesses will continue to create
jobs, produce innovative new products and ser-

The regional team is responsible for carry-
ing Advocacy’s message to lawmakers and other
small business opinion leaders in the states. This
is important because the federal government
is not the only source of burdensome regula-
tions and paperwork—state and local govern-
ments also contribute their share. Although the ’ ) X ; )
federal RFA, Paperwork Reduction Act, and vices, bring more Americans into the economic
other measures aim to reduce federally imposed Fn.al‘ns.tream, and broaden the tax base.. This
burdens on small businesses, separate measures 1n1t.1a.t1.ve has becon.le one of the most important
are needed to address problems caused by rules activities of the regional team.
and paperwork at the state and local levels. One
of the most important missions of the regional

team is to help state and local leaders address the | This model legislation is posted on Advocacy’s website at http://
www.sba.gov/advo/laws/model_bill.pdf.
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Since Advocacy’s model legislation initiative
began, 44 states have implemented at least some
provisions of the regulatory flexibility model,
either through legislation or executive order (see
Figure 5). As a result of this success, the initia-
tive is entering a new phase. Advocacy’s regional
advocacy team is now working with the small
business community, state legislators, and state
government agencies to assist with implementa-
tion of their regulatory flexibility laws and to
ensure their effectiveness. Many state policy-
makers see regulatory flexibility as an economic
development tool and have come together in a
bipartisan effort to improve the business climate
on the state level for small firms.

Successful state-level regulatory flexibility
laws address the following areas: 1) a small
business definition that is consistent with exist-
ing state practices and permitting authorities;

2) a requirement that state agencies perform an
economic impact analysis on the effect of a rule
on small firms before they regulate; 3) a require-
ment that state agencies consider less burden-
some alternatives for small businesses that still

meet the agency’s regulatory goals; 4) judicial
review to give the law “teeth;” and 5) a provision
that requires state governments to review exist-
ing regulations periodically to minimize their
impact on small business.

Advocacy’s state model legislation initiative
involves three main components: 1) introduction
and passage of Advocacy’s state model regulato-
ry flexibility act (RFA); 2) small business activ-
ism; and 3) executive leadership.

Introduction and passage of model
RFA legislation

Regional advocates are responsible for facili-
tating the introduction and implementation of
the model RFA in each state in their region. In
accomplishing this goal, regional advocates must
determine the state’s small business climate and
work with state and local government officials,
small businesses and other stakeholders to en-
courage introduction, passage, and implementa-
tion of the legislation. Because circumstances in
each state are different, the regional advocates
must tailor their work in each state accordingly.

Figure 5. State Regulatory Flexibility Model Legislation Initiative
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The state legislative process provides the best
opportunity for the fullest consideration of all
aspects and benefits of the model RFA. Therefore,
regional advocates are encouraged to first pursue
the legislative approach in obtaining approval
of the model RFA. The regional team’s regula-
tory counsel in Washington offers guidance and
systematically reviews and analyzes existing and
proposed laws, rules and regulations, policies, and
activities of the federal and state government that
affect small business. Based on detailed analysis,
small business outreach, and other supporting
research, counsel prepares policy positions and
recommendations for the Chief Counsel’s review.
The regional advocate then provides information
to state legislators, small business owners, trade
associations, and other stakeholder groups that
communicate the value of the model RFA.

To be successful in this phase, regional ad-
vocates must find key “champions” in the state
legislature who will support the model RFA, in-
troduce the bill, and expend legislative resources
to see the bill through the legislative process. Re-
gional advocates must work continually with the
sponsor(s) of the legislation, small businesses,
and other support groups throughout the process.
Such involvement may include providing edu-
cational information, testimony at a committee
hearing, or answering questions regarding the
model RFA.

Governors are often instrumental in the pro-
cess of enacting the model regulatory flexibility
legislation. Accordingly, regional advocates must
work with the governor’s office in each state to
gain its support. In addition, regional advocates
encourage governors to involve their states’ regu-
latory agencies early in the legislative process to
increase the chances of enacting all five elements
of the model RFA. In states that do not enact the
model RFA legislation, regional advocates con-
sider whether it would be beneficial to use the
alternative strategy of encouraging the Governor
to implement the purposes of the model language
through an executive order.
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Small business activism and
executive leadership

Following the enactment of model RFA legisla-
tion, regional advocates also try to facilitate the
implementation of the law by keeping small
businesses informed and encouraging their par-
ticipation in the regulatory flexibility (regflex)
process. Executive leadership is also encouraged.
Not only are Governors instrumental in securing
enactment of model RFA legislation; their lead-
ership in implementing regulatory flexibility law
already on the books is critical, as is the support
of their executive branch agencies. Small busi-
ness activism can keep attention focused on mak-
ing the regflex process work. Business organiza-
tions, trade associations, and other stakeholders
will benefit more from their state’s regulatory
flexibility law if they are educated and encour-
aged to become actively engaged in the system.
Small business outreach is also important
to determine whether an existing regulatory
flexibility law is or is not working effectively.
Through relationships with small business own-
ers, agencies, and other stakeholder groups,
regional advocates collect concrete examples
where, for example, an alternative regulatory
approach was successfully utilized by an agency
to minimize the economic impact of the rule
on small business. Also important are examples
of good practices in each state such as regula-
tory alert systems, e-mail notification systems,
or other programs that have been developed to
inform small businesses of agency regulatory ac-
tivities. Regional advocates also look for exam-
ples that show how a state’s law or system could
be improved to create a friendlier small business
regulatory environment.

State Guide to Regulatory
Flexibility for Small

Businesses

In March 2007, Advocacy co-hosted with the
Ewing Marion Kauffman Foundation a confer-
ence in Kansas City, Missouri titled Building a
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Better Small Business Climate: State Regula-
tory Flexibility Best Practices. The conference
was targeted at state-level policymakers and
opinion leaders. Participants included represen-
tatives from small business advocacy groups;
state government leaders, policymakers, and
economic development officials; academics; and
others with an interest in this area. In connection
with the conference, Advocacy prepared a guide
to help state officials better understand the need
for regulatory flexibility and the key elements
that make a regflex program work.? The guide
explained why regulatory flexibility is impor-
tant, how to prepare small business economic
impact and flexibility analyses, the importance of
transparency in the rulemaking process, and how
to measure the success of a state regulatory flex-
ibility program. Also included were examples of
various state regflex laws and best practices. The
regional advocacy team, both in the states and in
Washington, was instrumental in preparing this
document.

Regional Team Publications:
the State Reg Flex Roundup

The response to the Kansas City state regulatory
flexibility conference was enthusiastic and par-
ticipants wanted a way to continue the dialogue
begun there. To keep this momentum going,
Advocacy created the State Reg Flex Round-Up,
a short monthly newsletter sent by email that
serves as a forum for the state regflex commu-
nity. Through the Reg Flex Round-Up, subscrib-
ers receive on a continuing basis the latest state
regflex news, and they can share best practices
and examples of how different regflex strate-
gies are working (or not working). The regional
advocates submit articles that feature regula-
tory flexibility examples from the regions they
represent. The State Reg Flex Round-Up is also
posted monthly on Advocacy’s website at http://
www.sba.gov/advo/.

2 Office of Advocacy, State Guide to Regulatory Flexibility for
Small Businesses, March 2007. This publication is posted at
http://www.sba.gov/advo/laws/rfa_stateguide07.pdf.
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Advocacy’s state regulatory flexibility initia-
tive has been an important part of the regional
advocacy team’s duties, and it has had measur-
able results. But regional advocates have many
other duties as well, and it is time to look at
these now, especially those relating to outreach.

Regional Role in Outreach

In addition to introducing the small business
regulatory flexibility model legislation initiative
in 2002, in that year the Office of Advocacy also
defined outreach goals for the regional advocates
and established a reporting system with certain
general categories of activities that reflected the
priorities of Advocacy’s leadership in Washing-
ton, but recognized that some variation from
region to region was to be expected. Although it
is difficult to measure the many intangible effects
regional advocates have had working with Ad-
vocacy’s stakeholders across the country, many
outreach activities can be quantified. “Bench-
marks” have been established to act as guidelines
for the regional advocates’ day-to-day outreach
activities. They also provide a common set of
activities for each of the regional advocates to
document in their periodic reports.

Activity levels for six regional advocate
benchmark areas from FY 2002 through FY
2008 (3" quarter) are reported in Table 6. We
have already reported on the state model regula-
tory flexibility initiative above. The activities
quantified below include: 1) government con-
tacts; 2) media outreach; 3) stakeholder outreach;
4) SBA collaboration; 5) research outreach to
academic and resource partners; and 6) interac-
tion with the Office of the National Ombudsman.

Since this activity reporting has been in place,
the tangible results are a clear indication that
Advocacy’s message is resonating throughout the
states. Following is a brief description of each of
these types of regional advocate activities.
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Table 6. Consolidated Regional Activity
Report,
FY 2002 - FY 2008 (6/30)

Government contacts 3,089
Media contacts and speeches 5,001
Stakeholder meetings 2,436
SBA collaboration 815
Advocacy research used in “Top 54
100" schools

Referrals to/from the Office of the 78
National Ombudsman

Government contacts

Regional advocates educate federal, state, and
local policymakers on the importance of small
business to the economy and the impact of
government policies and regulations on small
business. It is important for regional advocates

to maintain good working relationships with
government officials in their regions at all levels,
federal, state, and local. Liaison with state legis-
lators can be particularly important in furthering
the state regulatory flexibility initiative. Regional
advocates are prepared to refer more complex
questions requiring economic or legal research to
the appropriate staff in Advocacy’s Washington
office, making this level of expertise more acces-
sible to officials in state and local government.
Regional advocates work with Advocacy’s Office
of Information to answer requests for publi-
cations or other Advocacy materials. In each
instance, regional advocates help Advocacy ex-
tend its economic research, regulatory advocacy
expertise, and publications to a wider audience
than would be possible with only a Washington-
based staff.
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Media outreach

Regional advocates serve as a voice for
small business in their region. They are also on
the front line for Advocacy in promoting media
interest (print, radio, and television) in small
business issues. They work with Advocacy’s
press secretary in the Office of Information to at-
tract media interest in Advocacy’s work on regu-
latory issues and economic research reports, and
they provide interviews as necessary. Regional
advocates provide any articles of interest that
appear in their regions, either through their own
efforts or generated by other Advocacy work
products, to Advocacy’s press secretary. Media
outreach includes cold calls and periodic “check
in” calls to journalists, and mass distribution (via
email) of Advocacy documents, including fact
sheets, op-eds, press releases, etc.

Stakeholder outreach

Regional advocates serve as the Chief Coun-
sel’s “eyes and ears on Main Street.” There is a
continuing effort to establish and build on rela-
tionships with small businesses and the various
entities that represent them in order to better
understand what federal and state regulatory is-
sues and problems they face. Regional advocates
interact regularly with small business owners,
trade associations, and other small business ad-
vocates to help identify their memberships’ local,
regional, or national regulatory concerns and to
provide information to Advocacy headquarters
staff. Regional advocates are the communica-
tions link between Advocacy and small business
owners, trade and professional organizations, and
state and local government. Speech events offer
opportunities to introduce stakeholders to Advo-
cacy and, through “question & answer periods”
and other follow-up interaction, provide equally
important opportunities for regional advocates
to collect information from stakeholders that is
then forwarded to appropriate Advocacy staff in
Washington. They also fulfill requests for addi-
tional information about Advocacy or Advocacy
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products, as well as any referrals to other agen-
cies or offices within the SBA.

SBA headquarters, regional, and
district staff

Each regional advocate maintains a good work-
ing relationship with his or her corresponding
SBA regional administrator and when appropri-
ate coordinates programming and activities. Re-
gional advocates communicate frequently with
SBA district directors and their staffs on Advo-
cacy activities, including regulatory issues and
research reports. In addition, regional advocates
work with various SBA offices as directed by
the Chief Counsel on special requests. Regional
advocates are responsible for all follow-up ac-
tions necessary to fulfill requests for additional
information about Advocacy or Advocacy prod-
ucts, as well as any referrals to other agencies or
offices within the SBA.

Research outreach to academic and
resource partners

One of Advocacy’s office-wide goals is to en-
courage university professors to use Advocacy
research and reports in their curricula and in
their own research. Regional advocates share
Advocacy’s research and reports with deans,
professors, and students on a regular basis. They
meet with faculty to ensure they are aware of
Advocacy’s data and research, and follow up to
determine how Advocacy’s information is being
used, including reviewing their weblogs, course
syllabi, textbooks or other materials where Ad-
vocacy research is employed.

Another important goal is to encourage more
research on small business and entrepreneurship.
Regional advocates work with colleges, univer-
sities, think tanks, and other organizations to
encourage research on small business and entre-
preneurship.
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Regional Interaction with
the Office of the National

Ombudsman

We have seen in Chapter 3 how SBA’s Office of
the National Ombudsman assists small business-
es with unfair and excessive federal regulatory
enforcement, such as repetitive audits or investi-
gations, excessive fines and penalties, retaliation,
or other unfair regulatory enforcement actions
by a federal agency. Advocacy’s Director of
Regional Affairs serves as liaison to the Office of
National Ombudsman (ONO) headquarters staff
to receive and make individual small business
case referrals as necessary and required under
the Memorandum of Understanding between the
ONO and the Office of Advocacy.’ The regional
advocates work with the ONO in advance of
hearings conducted by the regional Regulatory
Fairness Boards in their respective regions. They
work with the ONO and the private-sector Fair-
ness Board members, both to ensure that small
business owners are aware of these hearings and
to keep Advocacy’s leadership in Washington
informed of issues that arise at them. Both Ad-
vocacy and the ONO refer information, regula-
tory complaints, and other issues to each other
or another appropriate office to ensure that small
business owners are receiving helpful and timely
responses to their inquiries. Additional informa-
tion on the ONO can be accessed at http://www.
sba.gov/ombudsman/.

3 See Appendix U for the full MOU.
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Chapter 6
Advocacy Authority, Organization

and Budget

“Economic freedom is measured to the extent there is small business—the number and significance

of small businesses. The rate of business formation turns into a measure of political liberty. If you

want independence, freedom to make choices, that’s what small business represents.”

Milton D. Stewart, first Chief Counsel for Advocacy (1978 — 1981)

the evolution of Advocacy’s mission and its

activities today, including economic re-
search, regulatory advocacy, outreach to stake-
holders, and regional advocacy. These activity
categories were organized broadly by the office’s
major operational divisions, although too sharp
a division should not be made. Advocacy prides
itself on how the work of each division contrib-
utes to that of the others and to the office as a
whole, and we have seen how the missions of
the several divisions often overlap. Economists
are indispensable to the regulatory advocacy of
Interagency; the Office of Information’s outreach
efforts bring all of Advocacy’s work products to
its stakeholders; Advocacy’s regional advocates
are a vital link between all divisions and state
and local government and the small business
community at large.

In this chapter we will move back to an
office-wide perspective, and look at Advocacy’s
legislative authority, its relationship with the
rest of SBA, its organization and staffing, and
its budget history. The material in this chapter,
together with information in the appendices,
can be viewed as reference materials. It is of-
fered here to provide an overview of the “nuts
and bolts” that keep Advocacy going. Some of
this information is readily accessible elsewhere;
some is not. It is our goal to provide stakeholders

In the preceding chapters, we have described
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with the greatest transparency possible on Advo-
cacy operational matters.

Advocacy’s Statutory
Authority

In this section, we will outline provisions of
Advocacy’s basic statutory authority, Public
Law 94-305, and those provisions of Public Law
96-354, the Regulatory Flexibility Act, which
confer additional responsibilities and authorities
on Advocacy. Both of these laws are standing,
non-expiring legislation, and both have been
amended over the years. This section will refer to
both laws as amended, i.e., as they are in 2008.
In the next section on legislative history, we will
look back on amendments to the original laws.
Advocacy program levels have not been set
in authorizing legislation since 1984, but later in
this chapter we will review those levels and the
legislation that set them from 1978 to 1984.
From time to time, the Congress enacts legis-
lation directing that Advocacy conduct a specific
project or study. Legislation for such one-time
projects is not covered here.
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Public Law 94-305, as amended

Advocacy’s basic statutory charter is Title II of
Public Law 94-305, approved on June 4, 1976."
We have seen in Chapter 1 how this legislation
superseded Public Law 93-386, which had estab-
lished the first statutory Chief Counsel for Advo-
cacy.? The prior Chief Counsel’s activities were
authorized under the Small Business Act,* and
he operated under the supervision of the SBA
Administrator. Title II of Public Law 94-305
repealed the Small Business Act references to the
Chief Counsel,* and re-established the position
with a new, freestanding charter outside of the
Small Business Act. The new charter upgraded
the position of Chief Counsel, expanded Advoca-
cy’s duties, and provided important new tools to
allow the Chief Counsel to carry out these duties
with flexibility and independence.

Section 201. Establishment of Chief Counsel

Section 201 establishes the position of Chief
Counsel for Advocacy “who shall be appointed
from civilian life by the President, by and with
the advice and consent of the Senate.” Direct
appointment by the President, together with a
separate statutory charter (i.e., outside of the
Small Business Act), are important elements of
the Chief Counsel’s independence.

Section 202. Duties related to economic
research

Section 202 sets forth “primary functions” relat-
ing to economic research.® Among these, Advo-
cacy is to:

* examine the role of small business in the
American economy and the contribution

1 Title II, Public Law 94-305; June 4, 1976; 15 § U.S.C. 634a et seq.
See Appendix A for full text as amended.

2 Public Law 93-386, Small Business Amendments of 1974; August
23,1974, 88 Stat. 742. Section 10 established the position of
Chief Counsel for Advocacy and enumerated his duties.

3 Public Law 85-536; July 18, 1958; 72 Stat. 384, 15 U.S.C. § 631
et seq.

4 § 208, Public Law 94-305, 90 Stat. 671.

51Ibid., § 201; 15 U.S.C. § 634a.

6 Ibid., § 202; 15 U.S.C. § 634b.
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which small business can make in im-
proving competition;

* measure the direct costs and other effects of
government regulation on small business;

e determine the impact of the tax structure
on small businesses;

* study the ability of financial markets and
institutions to meet small business credit
needs;

* determine the availability of financial re-
sources and alternative means to deliver fi-
nancial assistance to minority enterprises;

* identify and describe those measures
that create an environment in which all
businesses will have the opportunity to
compete effectively;

e provide information on the status and the
potential for development and strengthen-
ing of minority and other small business
enterprises, including firms owned by vet-
erans and service-disabled veterans; and

e ascertain the common reasons for small
business successes and failures.

Section 203. Additional duties

Section 203 sets forth additional duties for Ad-
vocacy that are the same duties of the earlier P.L.
93-386 Chief Counsel, as enumerated in the prior
§ 5(e) of the Small Business Act (repealed by §
208 of Public Law 94-305).” Advocacy is to:

* serve as a focal point for the receipt of
complaints, criticisms, and suggestions
concerning the policies and activities of
federal agencies which affect small busi-
nesses;

* counsel small businesses on how to re-
solve questions and problems concerning
their relationship to the federal govern-
ment;

* develop proposals for changes in the
policies and activities of any agency
of the federal government which will
better fulfill the purposes of the Small

7 Ibid., § 203; 15 U.S.C. § 634c.
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Business Act (inter alia, to aid, counsel,
assist and protect the interests of small
business concerns) and to communicate
such proposals to the appropriate federal
agencies;

* represent the views and interests of small
businesses before other federal agencies
whose policies and activities may affect
small business; and

* enlist the cooperation and assistance of
public and private agencies, businesses,
and other organizations in disseminating
information about the programs and ser-
vices provided by the federal government
which are of benefit to small businesses,
and information on how small businesses
can participate in or make use of such
programs and services.

Section 204. Staff and powers of the Office
of Advocacy

This section gives the Chief Counsel one of his
or her most important tools to ensure that Ad-
vocacy has the flexibility to respond to rapidly
changing needs in its regulatory, legislative,
research, and policy work. The Chief Counsel
may “employ and fix the compensation” of such
personnel as he or she deems necessary without
regard to civil service competitive requirements
or standard classification and pay schedules.®
The statute sets Advocacy’s highest allowable
pay level under this authority to the equivalent of
the highest level in the federal “General Sched-
ule.” A limit is also established for the number
of positions at that level. Most Advocacy profes-
sionals serve at the pleasure of the Chief Counsel
under this “public law hiring authority,” typically
for one-year renewable appointments.

Section 204 also permits the Chief Counsel
to procure temporary and intermittent services,’
to consult with experts and other authorities,'° to
utilize the services of SBA’s National Advisory

8 Ibid., § 204(1); 15 U.S.C. § 634d(1).
9 Ibid., § 204(2); 15 U.S.C. § 634d(2).
10 Ibid., § 204(3); 15 U.S.C. § 634d(3).

Background Paper on the Office of Advocacy 2001-2008

Council or to appoint other advisory boards or
committees,!! and to “hold hearings and sit and
act at such times and places as he may deem
advisable.”!?

All of these authorities are exercised inde-
pendently of SBA or the SBA Administrator.

Section 205. Assistance of other government
agencies

This section simply provides that “Each depart-
ment, agency, and instrumentality of the Federal
Government is authorized and directed to furnish
to the Chief Counsel for Advocacy such reports
and other information as he deems necessary to
carry out his functions...”"

Section 206. Reports

The Chief Counsel is authorized to prepare and
publish such reports as he or she deems ap-
propriate. Importantly for Advocacy’s indepen-
dence, this section provides that such “reports
shall not be submitted to the Office of Manage-
ment and Budget or to any other Federal agency
or executive department for any purpose prior to
transmittal to the Congress and the President.”'*
Accordingly, the Office of Advocacy does not
circulate its work products for clearance with the
SBA Administrator, OMB, or any other federal
agency prior to publication. These work products
include testimony, reports to Congress, economic
research, comments on regulatory proposals,
comments on legislation, publications, press
releases, and website content.

Section 207. Authorization of appropriations

This section provides a $1,000,000 authorization
for Advocacy for unspecified purposes; however,
the section is obsolete and has no current effect
on Advocacy’s operations.'*> Although the lan-
guage itself is unclear as to the object of this au-

11 Tbid., § 204(4); 15 U.S.C. § 634d(4).
12 Tbid., § 204(5); 15 U.S.C. § 634d(5).
13 Ibid., § 205; 15 U.S.C. § 634e.
14 Ibid., § 206; 15 U.S.C. § 634f,
15 Ibid., § 207; 15 U.S.C. § 634g.
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thorization, the conference report to accompany
the bill that became Public Law 94-305 makes it
clear that the authorization was for a one-time,
comprehensive study on small business topics
iterated in that law, to be completed by the Chief
Counsel for Advocacy.

The original Senate bill had provided for such
a study to be conducted by a special “National
Commission on Small Business in America”
comprised of eleven members for this express
purpose. That study was to have been completed
within two years, and such sums as were neces-
sary were authorized. The House bill had no
comparable provision. The conference agreement
provided that the newly upgraded Chief Counsel
for Advocacy should conduct the study that the
Senate had previously planned for the Commis-
sion. The report further explained that:

The conferees reduced the amount of time allowed
for the study to one year and limited the appropria-
tion to one million dollars. The conference substi-
tute also directs the Advocate to deliver the final
study to the Congress, the President and the Admin-
istration at the same time.'®

Public Law 96-354, as amended.
The Regulatory Flexibility Act

In Chapter 3, we saw the important role that Pub-
lic Law 96-354, the Regulatory Flexibility Act
(RFA), plays in Advocacy’s activities.!” Section
3(a) of Public Law 96-354 added a new Chapter
6 to Title 5 of the United States Code, titled “The
Analysis of Regulatory Functions.”'® Those sec-
tions of the new title with references to Advo-
cacy are here summarized.

Section 601. Definitions

This section provides that, for the purposes
of the RFA, a small business shall be defined
in the same way SBA defines small business

16 House Report 94-1115, Conference Report to accompany S. 2498,
p. 15; May 10, 1976.

17 Public Law 96-354; September 19, 1980; 5 U.S.C. § 601 ef seq.
See Appendix B for full text as amended.

18 § 3, Public Law 96-354, 94 Stat. 1165.
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concerns under the Small Business Act, “unless
an agency, after consultation with the Office of
Advocacy of the Small Business Administra-
tion and after opportunity for public comment,
establishes one or more definitions of such term
which are appropriate to the activities of the
agency and publishes such definition(s) in the
Federal Register.”! From time to time, with
appropriate justification, Advocacy may concur
with a rulemaking agency’s request to adopt a
different definition of “small business” for RFA
purposes than that provided in SBA’s published
size standards.

Section 603. Initial regulatory flexibility
analysis

This section provides that whenever an agency is
required to publish an initial regulatory flexibil-
ity analysis (IRFA) for a proposed rule describ-
ing the impact of that rule on small entities, the
IRFA shall be transmitted to the Chief Counsel
for Advocacy.?’ This requirement is one impor-
tant method by which Advocacy is alerted to
new regulatory proposals that merit additional
scrutiny for potential revisions to reduce small
business impacts.

Section 605. Avoidance of duplicative or
unnecessary analyses

The RFA’s requirement for an IRFA can be
waived if the agency head certifies that a pro-
posed rule, if promulgated, will not have a sig-
nificant economic impact on a substantial number
of small entities. Such a certification must be
published in the Federal Register, along with a
statement providing the factual basis for such cer-
tification. This section of the RFA also provides
that the agency must provide such a certification
and statement to the Chief Counsel for Advoca-
cy.?! This notification requirement serves as an
important flag for Advocacy to review such rule
certifications to ensure that they are justifiable.

195 U.S.C. § 601(3).
20 5 U.S.C. § 603(a).
215 U.S.C. § 605(b).
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Section 609. Procedures for gathering
comments - SBREFA panels

This section sets forth procedures for gathering
comments on proposed rules expected to have

a significant economic impact on a substantial
number of small entities. The Small Business
Regulatory Enforcement Fairness Act (SBRE-
FA) amended the original RFA to create a new
“panel process” through which two agencies,
the Environmental Protection Agency and the
Occupational Safety and Health Administration,
must solicit prior to the beginning of the normal
notice and comment periods direct input from
small entities on the effects of those proposals
that require IRFAs.*

For most such rules, a SBREFA review panel
is convened, on which sit representatives of the
Chief Counsel, OMB’s Office of Information and
Regulatory Affairs, and the agency proposing
the rule.” The panel reviews materials related
to the proposal and, importantly, the advice and
recommendations of small entity representatives
(SERs) on the rule’s potential effects and pos-
sible mitigation strategies. The panel then issues
a report on the comments of the SERs and on its
own findings related to RFA issues. The rule-
making agency is required to consider the panel
report findings and, where appropriate, modify
the proposed rule or its IRFA.

Section 612. Reports and intervention rights

This section of the RFA has three important
provisions relating to Advocacy. The first is
self-explanatory: “The Chief Counsel for Advo-
cacy of the Small Business Administration shall
monitor agency compliance with this chapter
and shall report at least annually thereon to the
President and to the Committees on the Judiciary
and Small Business of the Senate and House

of Representatives.”* Advocacy’s annual RFA
reports are posted on its website at http://www.
sba.gov/advo/laws/flex/.

22 5 U.S.C, § 609(b).

23 The Chief Counsel may in certain limited circumstances waive the
requirement for a SBREFA panel.

24 5U.S.C. § 612(a).
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A second provision of interest in § 612 is the
clarification of the Chief Counsel’s authority to
appear as amicus curiae in cases involving RFA
compliance: “The Chief Counsel for Advocacy
of the Small Business Administration is autho-
rized to appear as amicus curiae in any action
brought in a court of the United States to review
a rule. In any such action, the Chief Counsel
is authorized to present his or her views with
respect to compliance with this chapter, the ad-
equacy of the rulemaking record with respect to
small entities and the effect of the rule on small
entities.”” Yet a third provision in § 612 directs
the courts to allow the Chief Counsel to appear
in such actions.?

Together, these RFA provisions make clear
the intent of Congress that the Chief Counsel for
Advocacy serves as the “watchdog” for agency
compliance with the RFA.

Legislative History

This section includes a brief legislative history
of Public Law 94-305, Advocacy’s basic statu-
tory charter, and those provisions of Public Law
96-354, the Regulatory Flexibility Act, that
confer additional responsibilities and authorities
on Advocacy. History is provided only on the
original legislation and subsequent legislation
with amendments that modified Advocacy-relat-
ed provisions in these two basic statutes.

Public Law 94-305 (June 4, 1976)

Title II of Public Law 94-305 (90 Stat. 668) is
the original act authorizing today’s Office of
Advocacy.

HOUSE REPORTS:
House Report 94-519 to accompany H.R.
9056; September 26, 1975
(Committee on Small Business)
House Conference Report 94-1115 to ac-
company S. 2498; May 10, 1976
(Conference Committee)

255U.S.C. § 612(b).
26 5 U.S.C. § 612(c).
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SENATE REPORTS:
Senate Report 94-420 to accompany S.
2498; October 8, 1975
(Committee on Banking, Housing and
Urban Affairs)
Senate Report 94-501 to accompany S.
2498; November 26, 1975
(Committee on Commerce)

CONGRESSIONAL RECORD:

Volume 121 (1975):
October 6, H.R. 9056 considered and
passed in House
December 12, considered and passed
in Senate
December 17, S. 2498 considered and
passed in House, amended in lieu of
H.R. 9056

Volume 122 (1976):
May 13, House agreed to conference
report
May 20, Senate agreed to conference
report

WEEKLY COMPILATION OF
PRESIDENTIAL DOCUMENTS
Volume 12, No. 23 (1976): June 4, Presi-
dential statement

Public Law 96-302 (July 2, 1980)

Public Law 96-302 was multi-title SBA reautho-
rization legislation that included in its Title IV
two provisions relating to Advocacy.?” Also, its
Title III, known as the Small Business Economic
Policy Act of 1980,? though not an amendment
to either Advocacy’s charter or the Small Busi-
ness Act, did require the President to prepare an
annual “Report on Small Business and Com-
petition,” a responsibility that was delegated to
Advocacy by the White House from the first edi-
tion in 1982 until the statutory requirement was
terminated in 2000. Additional information on
this report was presented in Chapter 1.

27 94 Stat. 850.
28 94 Stat. 848.
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Section 402 of Public Law 96-302 amended
15 § U.S.C. 634d(1) to provide that not more
than ten Advocacy staff members at any one time
could be compensated at a rate not in excess
of GS-15, step 10, of the federal government’s
“General Schedule.” Prior to this amendment, the
highest allowable pay rate for Advocacy employ-
ees hired under its own public law hiring author-
ity had been the lowest rate at the GS-15 level.

Section 403 of Public Law 96-302 placed the
position of Chief Counsel for Advocacy at Level
IV of the Executive Schedule, confirming his or
her rank at a very high level, generally equivalent
to assistant secretaries and general counsels at
cabinet-level departments.?’ This rank was con-
ferred as a measure of the importance with which
the Congress holds the position, and to facilitate
interaction between Advocacy and high-level
policymakers in other executive branch agencies.

HOUSE REPORTS:
House Report 96-998 to accompany H.R.
7297; May 16, 1980
(Committee on Small Business)
House Conference Report 96-1087 to ac-
company S. 2698; June 12, 1980
(Conference Committee)

SENATE REPORT:
Senate Report 96-703 to accompany S.
2698; May 14, 1980
(Committee on Small Business)

CONGRESSIONAL RECORD:

Volume 126 (1980):May 28, S. 2698

considered and passed in Senate
June 3, H.R. 7297 considered and
passed in House; passage vacated &
S. 2698, amended, passed in lieu
June 17, Senate agreed to conference
report
June 19, House agreed to conference
report

29 The position of Chief Counsel for Advocacy was added to the list

of ES-4 positions set forth at 5 U.S.C. § 5315.
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WEEKLY COMPILATION OF
PRESIDENTIAL DOCUMENTS
Volume 16, No. 27 (1980): July 2, Presi-
dential statement

Public Law 96-481 (October 21, 1980)

Public Law 96-481 was multi-title legislation
including various SBA authorizations and a Title
IT also known as the Equal Access to Justice
Act.* This act included two provisions relat-
ing to Advocacy. Section 203(a) added a new 5
U.S.C. § 504 that included a provision requiring
the Chairman of the Administrative Conference
of the United States to submit, after consultation
with the Chief Counsel for Advocacy, an annual
report to Congress on various matters relating
to the implementation of the Equal Access to
Justice Act.’! This function ended for Advocacy
when the Administrative Conference was termi-
nated in 1996.%

Section 203(b) of Public Law 96-481 also
added a related duty to Advocacy’s ongoing
functions, as iterated in its permanent charter
at 5 U.S.C. § 634b. Advocacy was to “advise,
cooperate with, and consult with, the Chair-
man of the Administrative Conference of the
United States” with respect to the Equal Access
to Justice Act.* Again, this function ended for
Advocacy when the Administrative Conference
was terminated in 1996.

HOUSE REPORTS:
House Report 96-1004 to accompany
H.R. 5612; May 16, 1980
(Committee on Small Business)

30 94 Stat. 2325. The Equal Access to Justice Act, as amended, is
codified at 5 U.S.C. § 504.

31 5U.S.C. § 504(e), as added by § 203(a) of Public Law 96-481.

32 Public Law 104-52; November 19, 1995; 109 Stat. 480. The Ad-
ministrative Conference was subsequently reauthorized for fiscal
years 2005 through 2007 (by Public Law 108-41; October 30,
2004), but funding was not provided for it to resume operations.
More recently, the Conference was again reauthorized for fiscal

years 2009 through 2011 (by Public Law 110-290; July 30, 2008),

but as this report was being finalized, the Conference remained
unfunded.
33 This duty remains codified at 5 U.S.C. § 634b(11).
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House Conference Report 96-1434 to ac-
company H.R. 5612; September 30, 1980
(Conference Committee)

SENATE REPORT:
Senate Report 96-974 to accompany H.R.
5612; September 19, 1980
(Committee on Small Business)

CONGRESSIONAL RECORD:
Volume 126 (1980):June 9-10, H.R. 5612
considered and passed in House
September 26, considered and passed
in Senate, amended
September 30, Senate agreed to con-
ference report
October 1, House receded and con-
curred in Senate amendment; Senate
concurred in House amendment
WEEKLY COMPILATION OF
PRESIDENTIAL DOCUMENTS
Volume 16, No. 43 (1980): October 21,
Presidential statement

Public Law 103-403
(October 22, 1994)

Public Law 103-403 was again multi-title legis-
lation including various SBA authorizations. It
also included four provisions relating to Advoca-
cy. One was a requirement for a one-time study
which we will not discuss here; another was a
minor technical correction; but the other two pro-
visions were substantive.

Section 610(1) of Public Law 103-403 de-
leted a requirement in prior law that the Chief
Counsel consult with and obtain the approval
of the SBA Administrator before exercising the
special authorities in Section 204 of Public Law
94-305.** These included the Chief Counsel’s
important public law hiring authority,* and
authorities to procure temporary and intermit-
tent services,*® to consult with experts and other

34 108 Stat. 4204.
35 Public Law 94-305, § 204(1); 15 U.S.C. § 634d(1).
36 Ibid., § 204(2); 15 U.S.C. § 634d(2).
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authorities,?” to utilize the services of SBA’s
National Advisory Council or to appoint other
advisory boards or committees,*® and to “hold
hearings and sit and act at such times and places
as he may deem advisable.”* The conference
report to accompany this legislation was clear

in stating the intent of Congress: the legislation
modified “the authority of the Chief Counsel for
Advocacy to hire the employees provided for un-
der 15 U.S.C. § 634d by eliminating the require-
ment that the Chief Counsel obtain the approval
of the SBA Administrator.”*

Section 610(2) increased from 10 to 14 the
number of Advocacy staff members who at any
one time could be compensated at Advocacy’s
highest allowable pay level, a rate not in excess
of GS-15, step 10, of the federal government’s
“General Schedule.”!

HOUSE REPORTS:
House Report 103-616 to accompany
H.R. 4801; July 21, 1994
(Committee on Small Business)
House Conference Report 103-824 to ac-
company S. 2060; October 3, 1994
(Conference Committee)

SENATE REPORT:
Senate Report 103-332 to accompany S.
2060; August 10, 1994
(Committee on Small Business)

CONGRESSIONAL RECORD

Volume 140 (1994):August 18, S. 2060

considered and passed in Senate
September 21, H.R. 4801 considered
and passed in House, S. 2060 amend-
ed and then passed in lieu
October 4, House agreed to confer-
ence report
October 5, Senate agreed to confer-
ence report

37 Ibid., § 204(3); 15 U.S.C. § 634d(3).

38 Ibid., § 204(4); 15 U.S.C. § 634d(4).

39 Ibid., § 204(5); 15 U.S.C. § 634d(5).

40 House Conference Report 103-824 to accompany S. 2060; Octo-
ber 3, 1994; p. 54.

41 108 Stat. 4204.
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WEEKLY COMPILATION OF PRESIDEN-
TIAL DOCUMENTS
Volume 30, No. 43 (1994): October 31,
Presidential statement

Public Law 106-50
(August 17, 1999)

Section 702 of Public Law 106-50, also known
as the Veterans Entrepreneurship and Small
Business Development Act of 1999, added a new
paragraph (12) to the listing of Advocacy’s ongo-
ing functions, as iterated in its permanent charter
at 5 U.S.C. § 634b.* The new provision relating
to veterans authorized Advocacy to “evaluate

the efforts of each department and agency of the
United States, and of private industry, to assist
small business concerns owned and controlled by
veterans...and service-disabled veterans..., and
to provide statistical information on the utiliza-
tion of such programs by such small business
concerns and to make recommendations to the
Administrator of the Small Business Administra-
tion and to the Congress in order to promote the
establishment and growth of those small business
concerns.”®

HOUSE REPORT:
House Report 106-206 to accompany
H.R. 1568; June 29, 1999
(Committee on Small Business)

SENATE REPORT:
Senate Report 106-136 to accompany
H.R. 1568; August 4, 1999
(Committee on Small Business)

CONGRESSIONAL RECORD
Volume 145 (1999):June 29, H.R. 1568
considered and passed in House
August 5, considered and passed in
Senate with amendment
August 5, House concurred in Senate
amendment

42 113 Stat. 250.
43 15 U.S.C. 634b(12).
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WEEKLY COMPILATION OF PRESIDEN-
TIAL DOCUMENTS
Volume 35, No. 33 (1999): August 17,
Presidential statement

This concludes the legislative history of stat-
utes amending Advocacy’s basic charter, Public
Law 94-305. The fact that it has been amended
so infrequently is testament to the durability and
flexibility of the underlying statute. We will turn
now to a similar treatment to the Regulatory
Flexibility Act and amendments to it affecting
Advocacy.

Public Law 96-354

( September 19, 1980)

This is the original Regulatory Flexibility Act
(RFA) that we have already seen in Chapters 1,
3, and earlier in this chapter.** The Office of Ad-
vocacy has been closely involved with the regu-
latory review process established by the RFA
from its inception. Under the original act, agen-
cies are required to transmit to the Chief Counsel
their regulatory agendas,* their initial regulatory
flexibility analyses,*® and their certifications of
rules without significant effects.*’ Additionally,
the Chief Counsel reports annually to the Presi-
dent and the Congress on agency compliance
with the RFA,* and is authorized to appear as
amicus curiae in any action brought in a court of
the United States to review a rule.*

SENATE REPORT:
Senate Report 96-878 to accompany S.
299; July 30, 1980
(Committee on the Judiciary)

HOUSE REPORT:
House Report 96-519 to accompany H.R.
4660; October 17, 1980
(Committee on Small Business)

CONGRESSIONAL RECORD

44 94 Stat. 1164.

455U.S.C. § 602.

46 5U.S.C. § 603.
475U.S.C. § 605.

48 5U.S.C. § 612(a).

49 5 U.S.C. §§ 612(b), 612(c).
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Volume 126 (1980): August 6, S. 299

considered and passed in Senate
September 9, considered and passed
in House

WEEKLY COMPILATION OF

PRESIDENTIAL DOCUMENTS
Volume 16, No. 38 (1980): September
19, Presidential statement

Public Law 104-121
(March 29, 1996)

Public Law 104-121, the Contract with America
Advancement Act of 1996, included a Title II
that is known separately as the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA).” As we have seen, among its many
other provisions, SBREFA significantly strength-
ened the RFA, especially by providing judicial
review of RFA compliance issues,’' by establish-
ing a special regulatory panel review process to
gather early comments on proposals from EPA
and OSHA,>? and by clarifying the Chief Coun-
sel’s authority to appear as amicus curiae in
cases involving RFA compliance.*

No Senate or House report was filed in
connection with Public Law 104-121, although
subject matter related to its SBREFA title was
considered in earlier legislation that was reported
in the House, H.R. 994. Accordingly, the House
reports associated with this bill are referenced
here, even though H.R. 994 was not considered
by the full House before enactment of SBREFA.

HOUSE REPORTS:

House Report 104-284 (Part 1) to accom-

pany H.R. 994; October 19, 1995
(Committee on Government Reform
and Oversight)

House Report 104-284 (Part 2) to accom-

pany H.R. 994; November 7, 1995
(Committee on the Judiciary)

50 110 Stat. 857.
515U.8.C. § 611.
525 U.S.C. § 609(b).
53 5U.S.C. § 612(b).
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SENATE REPORTS:
No Senate reports.

CONGRESSIONAL RECORD
Volume 142 (1996):March 19, S. 942
considered and passed in Senate
March 28, H.R. 3136 considered and
agreed to in both House and Senate

WEEKLY COMPILATION OF

PRESIDENTIAL DOCUMENTS
Volume 32, No. 14 (1996): March 29,
Presidential statement

Independence and
Relationship with SBA

Independence and flexibility are what Chief
Counsel Sullivan has called the “bedrock princi-
ples that underlie the Office of Advocacy’s abil-
ity to represent small businesses effectively.”>*
We have seen in Chapter 1 how Advocacy and
its mission came to be, and an important theme
that ran through the steps leading to Public Law
94-305 was the need for an independent voice
within government to represent the interests of
small business.

How independence began

Although Public Law 93-386 amended the Small
Business Act in 1974 to establish a Chief Coun-
sel for Advocacy within SBA, it did not explic-
itly provide for staffing or administrative powers
for this function. Advocacy was clearly under
the direction of the SBA Administrator, and the
office was viewed as one of many other agency
program offices, certainly not independent from
it. While SBA Administrators had been support-
ive and did provide some staffing for Advocacy,
there were questions about where the new office
should fit in SBA’s organizational structure, and
the effectiveness of the new position remained
limited.”

54 Hearing before the House Committee on Small Business,
“Strengthening the Office of Advocacy;” March 20, 2002.

55 In 1976, the Office of Advocacy employed twelve, including the
Chief Counsel. SBA’s advisory councils were under Advocacy,
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Small business organizations and the small
business community at large that they represent
have always been among the most vocal sup-
porters of a strong Office of Advocacy. They
had been closely involved with the creation of
the original office and were disappointed that
in 1976 it had not yet reached the potential that
they had envisioned for it. It was apparent that
the role of the Chief Counsel should be clari-
fied and strengthened, and Congress was again
encouraged by private sector business organiza-
tions to consider new legislation. At a 1976 hear-
ing conducted by the Senate Select Committee
on Small Business, John Lewis, executive vice
president of the National Small Business As-
sociation, had the following exchange with Sen.
Thomas Mclntyre (D-N.H.):

MR. Lewis. It is unfortunately true that advocacy
for small business in Government has mostly come
from Congress...and not from the SBA.

SEN. McINTYRE. What are some of the reasons you
have that feeling on SBA? ... If he [the SBA Ad-
ministrator] gets too strong, talks too big, does that
not get him into difficulty with Commerce?

MR. LEwis. No, not with Commerce but with the
White House. Inherently, he must be a team player.
His agency is not independent, does not have the
independence of a Federal Reserve Board that can
tell the Administration to go fly a kite.

At the same 1976 Senate hearing, James D.
“Mike” McKevitt, Washington counsel for the
National Federation of Independent Business
(NFIB), also expressed disappointment with the
status quo and strong support for a strengthened
Office of Advocacy:

and a plan was under consideration to place Advocacy under an
Assistant Administrator who would also be responsible for public
affairs and communications. Source: Testimony of SBA Admin-
istrator Mitchell P. Kobelinski, Hearing before the Senate Select
Committee on Small Business, “Oversight of the Small Business
Administration: The Office of the Chief Counsel for Advocacy
and How it Can be Strengthened;” March 29, 1976; pp. 10 and
217.

56 Ibid., pp. 82-83.
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Mr. Chairman, ...you indicated that you were in-
terested in determining the role and effectiveness
of the Agency’s Advocacy Office. NFIB feels that
this effort is simply too little, too late and that there
is a pressing need to revamp the program before
the small business community is turned off by its
ineffectiveness. NFIB believes that Advocacy will
be the watchword of the future and that the Small
Business Administration has no program that will
be more important to the small business commu-
nity...Advocacy should be one of the primary func-
tions of the Agency and it should be expanded and
given the power necessary to represent the small
business community within the Federal Govern-
ment and before Congress...To accomplish this we
would recommend that the Advocacy program and
the person who runs it be significantly upgraded

... and while we still believe that the head of the
advocacy program should be highly placed within
the Small Business Administration, we are also
convinced that he or she must have the freedom to
speak out on issues of importance and to represent
the interests of small business within the Adminis-
tration and before Congress... Without this freedom,
we would not have an advocate, but just another
spokesman for the Administration.*’

These and other witnesses were persuasive,
and the Congress responded positively to their
call for an upgraded Chief Counsel with the
ability to speak independently on behalf of small
businesses. As we have seen, a new charter for
Advocacy followed only two months after this
hearing, and it reflected many of the witnesses’
recommendations.’®

Advocacy’s new charter, Title II of Public
Law 94-305, was a major step forward in estab-
lishing the independent office envisioned by its
authors and the small business community itself.
Although the term “independent” does not actu-
ally appear in the statute, a number of indicia of
independence are apparent.

57 Ibid., pp. 121-122.
58 Title II, Public Law 94-305; June 4, 1976; 15 § U.S.C. 634a et
seq. See Appendix A.
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Separate statutory charter

The first thing to note about Advocacy’s new
charter is that it was not in the form of amend-
ments to the Small Business Act, the generic
legislation creating SBA and its Administra-
tor, as well as authorizing the agency’s various
programs. Instead, Advocacy’s legislation is
freestanding, and it is codified separately at 15
U.S.C. §§ 634a — 634g. The prior Chief Counsel
for Advocacy, who had worked under the direc-
tion of the Administrator, was authorized by
provisions in the Small Business Act that were
repealed by Public Law 94-305.%

Senate-confirmed status

Although Public Law 94-305 established the new
Office of Advocacy “within the Small Business
Administration,” it also provides that the Chief
Counsel is to be appointed by the President with
the advice and consent of the Senate. In 1976,
the only other Senate-confirmed appointee at
SBA was the Administrator.®* The Congress con-
ferred this special status on the Chief Counsel
both to make clear the importance with which it
held the position and its duties, and to facilitate
interaction between Advocacy and high-level
policymakers in other executive branch agencies.
Concerning this provision, former Chief Counsel
Frank Swain testified:

The fact of the matter is that when somebody from
the SBA is negotiating with the IRS or with the
EPA on a proposed regulation, they can get to a lot
higher and more influential level of the office at
EPA or IRS or Treasury because the Chief Counsel
is appointed by the same President that appointed
them and confirmed by the Senate, and is in one

59 Prior § 5(e) of the Small Business Act, which was repealed by §
208 of Public Law 94-305.

60 Ibid., § 201, 15 U.S.C. 634a. Subsequently, the SBA Inspector
General was given Senate-confirmed status in 1978 (Public Law
95-452, Inspector General Act of 1978; October 12, 1978; 92
Stat. 1101, 5 U.S.C. App.), and the SBA Deputy Administrator
was given Senate-confirmed status in 1990 (§ 222, Public Law
101-574, Small Business Administration Reauthorization and
Amendments Act of 1990; November 15, 1990; 104 Stat. 2823,
15 U.S.C. § 633(b)(1)).
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sense, on the President’s team, trying to do better
by that administration for small business.®’

Appointment from civilian life

Public Law 94-305 provided that the Chief
Counsel “shall be appointed from civilian life,” a
distinction also characterizing the SBA Admin-
istrator’s appointment, but not those of his or her
subordinates. Concerning this provision, former
Chief Counsel Jere Glover testified:

That becomes very important because the ability to
communicate and understand what small business
is saying can only be learned through that experi-
ence of having been on the outside and having been
involved in business. I think that’s one of the im-
portant things that Congress did when they set up
this office.®

No clearance for Advocacy work
products

Yet another clear indication of the Chief Coun-
sel’s independence was Public Law 94-305’s
provision that the Chief Counsel is authorized
to prepare and publish such reports as he or she
deems appropriate. Importantly for Advocacy’s
independence, this section provides that such
“reports shall not be submitted to the Office of
Management and Budget or to any other Fed-
eral agency or executive department for any
purpose prior to transmittal to the Congress
and the President.”®* Accordingly, the Office of
Advocacy does not circulate its work products

for clearance with the SBA Administrator, OMB,

or any other federal agency prior to publication.
These work products include testimony, reports
to Congress, economic research, comments on
regulatory proposals, comments on legislation,
publications, press releases, and website content.
Concerning this provision, former Chief Counsel
Frank Swain observed:

61 Hearing before the House Committee on Small Business, “SBA
Office of Advocacy;” April 4, 1995; p. 7.

62 Ibid., p. 3.

63 § 206, Public Law 94-305; 15 U.S.C. § 634f.
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...the Congress, I think, wisely designed the Chief
Counsel’s job to have a significant aspect of in-
dependence that other Federal appointed officials
don’t have. That is, to testify in front of this and
other congressional committees without clearing
one’s testimony with OMB and to attempt...to
make its voice heard in judicial proceedings as well
as in amicus.®

1980 statement of congressional
intent

In 1980, Section 403 of Public Law 96-302
placed the position of Chief Counsel for Ad-
vocacy at Level IV of the Executive Schedule,
confirming his or her rank at a very high level,
generally equivalent to assistant secretaries and
general counsels at cabinet-level departments.®
The Senate report to accompany this legislation
included remarks illuminating congressional
intent with respect to the Chief Counsel’s rela-
tionship with other SBA officials and the inde-
pendence of his mission generally.

In establishing the Chief Counsel for Advocacy at
executive level IV, the committee notes that the ad-
ministration expressed concern because this level is
the same as SBA’s Deputy Administrator and above
that of the Associate Administrators. The Commit-
tee does not see that this should create any internal
problems at SBA.

By agreeing to this provision, the committee does
not intend to alter or interfere with the internal line
of authority of either the Administrator or Deputy
Administrator of the Small Business Administra-
tion. The change is intended simply to give the
Chief Counsel for Advocacy proper standing within
the executive branch and thereby enable him to bet-
ter carry out the responsibilities imposed upon him
by Congress in Public Law 94-305.

64 Hearing before the House Committee on Small Business, “SBA
Office of Advocacy;” April 4, 1995; p. 7.

65 94 Stat. 850. The position of Chief Counsel for Advocacy was
added to the list of ES-4 positions that is set forth at 5 U.S.C. §
5315.

Background Paper on the Office of Advocacy 2001-2008



The Chief Counsel for Advocacy is not in the SBA
chain of command: he is a Presidentially appointed
official with Senate confirmation. His mandate is to
represent the views of small business. In carrying
out this mission, he is expected to present and fight
for the views of the small business sector of the
economy; the views will not always be the same as
those expressed by the SBA on behalf of the admin-
istration. He is much like an attorney representing
a client and just as the attorney presents his client’s
position, the Chief Counsel for Advocacy presents
his client’s position which is that of the small busi-
ness community.

Viewed in this role, the position of the advocate
cannot be equated with that of the Deputy Adminis-
trator or the Associate Administrators. He has a dif-
ferent mission than that assigned to the rest of SBA
and since he is a separate part of the SBA team,
there should not be any comparison of positions
between him and other officials in the SBA hierar-
chy. The advocate may not necessarily represent the
administration’s position or that of SBA; however,
the SBA and other Federal departments and agen-
cies are required to cooperate fully with him.

1994 statutory confirmation of
independent authorities

Section 610(1) of Public Law 103-403 deleted
a requirement in prior law that the Chief Coun-
sel consult with and obtain the approval of the
SBA Administrator before exercising the spe-
cial authorities in Section 204 of Public Law
94-305.9" These included the Chief Counsel’s
important public law hiring authority,*® and other
authorities to procure temporary and intermit-
tent services,* to consult with experts and other
authorities,’” to utilize the services of SBA’s
National Advisory Council or to appoint other

66 Senate Report 96-703 to accompany S. 2698 (subsequently enact-
ed as Public Law 96-302), Senate Committee on Small Business;
May 14, 1980; pp. 15-16.

67 108 Stat. 4204.

68 Public Law 94-305, § 204(1); 15 U.S.C. § 634d(1).

69 Ibid., § 204(2); 15 U.S.C. § 634d(2).

70 Ibid., § 204(3); 15 U.S.C. § 634d(3).
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advisory boards or committees,”" and to “hold
hearings and sit and act at such times and places
as he may deem advisable.””

The conference report to accompany this
legislation was clear in stating the intent of
Congress: the legislation modified “the author-
ity of the Chief Counsel for Advocacy to hire
the employees provided for under 15 U.S.C.
634d by eliminating the requirement that the
Chief Counsel obtain the approval of the SBA
Administrator.””® By removing the Administra-
tor’s ability to intervene in the use of these §
204 authorities, the action by Congress to give
the Chief Counsel sole discretion over their use
should be viewed as enhancing the office’s inde-
pendence.

The Regulatory Flexibility Act

Another indication of Advocacy’s indepen-
dence is the fact that the RFA, as amended by
SBREFA, has conferred additional authorities
and duties on the Chief Counsel that are apart
from those authorities and duties specified in
Public Law 94-305. These do not run to the SBA
Administrator, but solely to the Chief Counsel.
We have reviewed these in earlier chapters in
more detail, but to summarize here, agencies

are required to transmit to the Chief Counsel
their regulatory agendas,” their initial regula-
tory flexibility analyses,’® and their certifications
of rules without significant effects.”” Addition-
ally, the Chief Counsel participates in SBREFA
regulatory review panels for certain EPA and
OSHA rules,” is tasked to report annually to the
President and the Congress on agency compli-
ance with the RFA,” and is authorized to appear
as amicus curiae in any action brought in a court

71 Tbid., § 204(4); 15 U.S.C. § 634d(4).

72 Tbid., § 204(5); 15 U.S.C. § 634d(5).

73 House Conference Report 103-824 to accompany S. 2060; Octo-
ber 3, 1994; p. 54.

74 5U.S.C. §§ 601-612.

75 5U.S.C. § 602.

76 5U.S.C. § 603.

775U.S.C. § 605.

78 5 U.S.C. § 609(b)

79 5 U.S.C. § 612(a).
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of the United States to review a rule, including
those based on RFA compliance issues.*

Independent, yes; detached, no

We have just reviewed some of the many indica-
tions that the Chief Counsel’s duties and author-
ities are implemented independently from SBA
and the SBA Administrator, who directs neither
the office’s activities nor personnel. The entire
evolution of Advocacy has been a journey that
began in 1974 under the authority of the Small
Business Act and the direction of the Adminis-
trator, and then progressed through a series of
legislative refinements that increasingly en-
hanced and confirmed the office’s independence
under its own statutory charter and administra-
tive authorities.

But in important ways, Advocacy is still very
much a part of the agency in which it is housed.
Although its mission is different from that of
SBA—except in the largest sense of serving
the small business community—Advocacy is a
relatively small operation. In fact, it is too small
to efficiently deal with the myriad administrative
chores that beset all federal offices. Advocacy
relies on SBA for a variety of administrative
support services, ranging from office space and
equipment to I'T and communications support;
from printing to the purchase of goods and ser-
vices; from training and travel to payroll, ben-
efit, and other personnel administration services
(though not classification and selection). Advo-
cacy’s own small administrative support staff are
professionals who “plug in” to SBA’s systems
to keep Advocacy functioning at a high level of
productivity. Advocacy simply could not accom-
plish what it does without the support of SBA in
countless ways every day.

Perhaps the most important way in which
SBA and Advocacy are still very much attached
is through the budget process. Although we have
seen how Congress envisions an independent
mission for Advocacy, the office’s budget re-
mains a part of SBA’s larger budget. For budget-

80 5 U.S.C. §§ 612(b), 612(c).
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ary purposes, the Office of Advocacy is treated in
much the same way as any SBA program office,
in fact with less independence than certain other
functions which have their own statutory budget
accounts.®’ Advocacy participates in every step
of the budget process in the same way as most
other SBA offices and programs. This entails the
preparation of annual budget requests and justifi-
cations that “compete” with those of other SBA
offices and programs for a share of the agency’s
annual request to Congress. This process in-
cludes the integration of a proposed SBA budget
into the President’s annual congressional submis-
sion for the entire government, as coordinated

by OMB. Throughout this multi-year process (at
any given time there are always budgets for three
separate fiscal years in various stages of consid-
eration), many difficult decisions are made about
resource allocations, and many of these decisions
are made by the SBA Administrator and his or
her senior staff.

So however independent Advocacy has
become from SBA with respect to implementa-
tion of the Chief Counsel’s mission, obtaining
the resources necessary to carry out that mis-
sion remains very much linked to SBA’s internal
budget process. We will return to this subject in
Chapter 7.

There are many other ways in which Ad-
vocacy and the rest of SBA interact. We have
referenced some of them in earlier chapters. Of
special importance is the work of Advocacy’s
economic research team that is widely used by
SBA offices throughout the country and by SBA
officials at all levels in Washington, up to and
including the SBA Administrator, who receives
regular briefings from Advocacy staff on current
economic trends and regulatory issues. Advocacy
also works closely with the National Ombuds-
man and prides itself on the level of coopera-
tion and assistance that its professionals provide
to all SBA program and policy staff whenever
required.

81 Notably, the Office of the Inspector General and disaster opera-
tions.
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View from the top

To close this section, it might be useful to re-
count a few observations made by former Chief
Counsels on the sometimes awkward position of
being an advocate inside the government rep-
resenting those on the outside. Asked about his
ability to speak independently on behalf of small
businesses, the first Chief Counsel, Milt Stewart,
recalled:

I had no problems...I do think it helps if the Ad-
ministrator and the Chief Counsel are known to the
President as a team. If the Chief Counsel is pushed
on an issue where he has to depart from the admin-
istration in his own right, obviously, he’s got to let
[the Administrator] know and let him know why...
The once or twice that I went off the reservation, I
think aside from a couple of catcalls and raised eye-
brows, nobody made any trouble for us.*

Frank Swain, the second and longest-serving
Chief Counsel, observed that:

...the drafters of the [Advocacy] legislation basi-
cally tried to design an office that was both an in-
side player and an outside player. Each of the four
Chief Counsels has attempted to fulfill that mandate
in their own way. [ think that there is set up an in-
herent conflict there, but it’s a conflict that has been
responsible for many of our victories... They ought
to be independent when the situation demands.

I think that it is a balancing act for every Chief
Counsel and for the Office of Advocacy. I think that
it’s really unique...it’s a tribute to our system that
it’s been done.®

Tom Kerester, the third Chief Counsel re-
called:

Former Administrator Pat Saiki...encouraged me to
be independent. She said “that’s your role and that’s
the role you should carry out.” I did, as a courtesy

82 From “Walking a Fine Line: The Independence of the Office of
Advocacy,” The Small Business Advocate, June 1996, p. A-14.
This special edition of Advocacy’s monthly newsletter, which
commemorated Advocacy’s 20" anniversary, is reprinted in its
entirety in Appendix V.

83 Hearing before the House Committee on Small Business, “SBA
Office of Advocacy;” April 4, 1995; pp. 7-8.
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matter, try to keep her advised ahead of time so
that she wasn’t blindsided by some questions — she
knew exactly where I was coming from.*

Jere Glover, the fourth Chief Counsel testi-
fied that:

...the Chief Counsel can, and on occasion does,
take a position contrary to that of the administra-
tion when it comes to a policy affecting small busi-
ness...Congress wanted a small business advocate
who could honestly and directly put forth the small
business point of view. By not requiring the Office
of Advocacy to deliver the exact same message as
the Administration, Congress could obtain infor-
mation that was free from many political consid-
erations and would have credibility with the small
business community outside of Washington.®

Finally, the fifth and current Chief Counsel,

Tom Sullivan testified that:

One of the original ideas behind the Office of Ad-
vocacy was that small businesses needed a voice
both to articulate their contributions to the economy
and to represent their unique needs to policymak-
ers in Washington. To be effective, the office had to
have the ability to speak within the Administration
in a voice that did not always echo Administra-
tion policy, hence the need for independence. At
the same time, the wisdom of putting the Chief
Counsel in the Executive Branch, where the Chief
Counsel could insert the “small business voice”
into discussions with policymakers on the same
team — before proposed policy became law — has
been borne out over the years.%

So we see that all of the five confirmed Chief
Counsels have embraced their independence
and welcomed the opportunity to represent the
views of small business within the councils
of government and to Congress, even if those
views were not always the same as those of their
administration. Each Chief Counsel serves his or

84 From “Walking a Fine Line: The Independence of the Office of
Advocacy,” The Small Business Advocate, June 1996, p. A-15.

85 Hearing before the House Committee on Small Business, “SBA
Office of Advocacy;” April 4, 1995; pp. 50-51.

86 Hearing before the House Committee on Small Business,
“Strengthening the Office of Advocacy;” March 20, 2002.
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her President and administration best by provid-
ing the small business point of view candidly.
Agencies throughout government have many and
varied missions, but it is the mission of the Chief
Counsel alone to make sure that those agencies
consider the effects of their actions on small
businesses and mitigate them when possible.

This concludes the section on Advocacy
independence and its relationship with SBA. We
will revisit the issue of Advocacy independence
legislation in the next chapter, but first we will
conclude this chapter with brief sections on the
office’s organization and budget history.

Organization and Staffing

Chapters 2 through 5 of this report were orga-
nized by functionalities that closely parallel
Advocacy’s main operating divisions: its Office
of Economic Research, Office of Interagency
Affairs, Office of Information, and Office of
Regional Affairs. Because this treatment was
based on statutory duties, we have neglected the
smallest, yet indispensable, operating division
in Advocacy, its Administrative Support Branch
(ASB).

The four professionals in ASB provide criti-
cal support in everything that Advocacy does.
Their duties include the coordination of the
many ways in which Advocacy “plugs in” to
SBA’s administrative support functions such as
payroll and benefits, purchasing, training, travel,
IT and other communications, etc. ASB staff
also assists in organizing many of Advocacy’s
outreach events, answer the phones, direct public
inquiries, keep records, and generally manage
the countless chores that keep the office run-
ning smoothly. Some of Advocacy’s longest-
serving employees work in ASB, and the office
is extremely fortunate to have such institutional
knowledge and dedication in the ASB team.
Figure 6 depicts Advocacy’s organization and
authorized staffing levels in 2008.%’

87 A listing of current Advocacy staff can be found in Appendix S.
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Budget History and Current
Allocation

The term “budget” is often used with bewil-
dering inconsistency by those not familiar with
the federal budget process. This is understand-
able because that process is quite complex, and
through its many stages an amount specified for
any given project, program, or activity (PPA in
budget parlance) can change many times. There
are at least four types of “final” numbers that are
commonly, if sometimes incorrectly, cited as the
“budget” for a given PPA: 1) the congressional
authorization or “program level” that is some-
times in place before the annual funding process
commences; 2) the administration’s “request”
level for the PPA; 3) the program level autho-
rized by an appropriation, including those levels
set in the report language in committee reports to
accompany appropriations laws; and 4) the final
“actuals” or dollars eventually spent on the PPA.
Many PPA’s, including Advocacy’s, may not
be the subject of one or more of these types of
budget numbers, or their treatment in the budget
may change from year to year.

To simplify this section, we will deal with
only two types of budget numbers for Advocacy,
authorized program levels in the office’s early
years, and the more important actuals throughout
the entire history of the office.

Historic Advocacy authorization
levels

During the history of the Office of Advocacy

as constituted by P.L. 94-305, there were spe-
cific statutory program levels for a “research

and advocacy” function in fiscal years 1978 and
1979, and for an “office of the Chief Counsel for
Advocacy” in fiscal years 1981 through 1984.
Beginning in FY 1985, no specific program level
has been set for Advocacy in SBA’s authorization
legislation. Advocacy, and the rest of SBA, oper-
ated under a general authorization in FY 1980,
subsequent to President Carter’s 1978 pocket
veto of a multi-year reauthorization bill, H.R.
11445. Table 7 sets out the Advocacy program
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levels for the six years in which these appeared
in the Small Business Act. Note that the original
program levels in FY 1982 — FY 1984 (shaded in
the table) were revised downward with the enact-
ment of PL 97-35.

Advocacy actuals

Throughout most of its history, Advocacy’s
“budget” appeared as two items in SBA’s for-
mal congressional budget submission and in the
agency’s appropriations legislation. One item
(often referred to as “‘salaries and expenses” or
S&E) related to Advocacy’s operating expenses,
including employee compensation and benefits,
travel, printing and all other expenses except for
economic research contracts. The second item
related to Advocacy’s economic research pro-
gram, and included funds for contracts with other
government agencies for data and with private
sector researchers for specialized projects. Since
FY 2006, economic research funding has been
included with all other Advocacy expenses, so
that the office’s budget now appears as a single
item in SBA’s congressional budget submission
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under the agency’s “Executive Direction” budget
heading. We will return to this subject in Chap-
ter 7. Table 8 depicts Advocacy actual spending
from FY 1978, the first year in which Advocacy
as chartered by Public Law 94-305 was opera-
tional, through FY 2007. Advocacy’s budget
requests for FY 2008 and FY 2009 were also
provided, because data on FY 2008 actuals were
not available as this report was being finalized.
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Table 7. Advocacy Program Levels for the six years in which these appeared
in the Small Business Act

Fiscal Year Program level Authorizing law Enactment
FY 1978 $6.0 million Public Law 95-89* August 4, 1977
FY 1979 $6.6 million Public Law 95-89 August 4, 1977
FY 1981 $8.8 million Public Law 96-302** July 2, 1980
FY1982 $9.68 million Public Law 96-302 July 2, 1980
FY1982 $8.0 million Public Law 97-35*** August 13, 1981
FY 1983 $9.68 million Public Law 96-302 July 2, 1980
FY1983 $8.0 million Public Law 97-35 August 13, 1981
FY 1984 $9.68 million Public Law 96-302 July 2, 1980
FY 1984 $8.0 million Public Law 97-35 August 13, 1981

*  Public Law 95-89; August 4, 1977; 91 Stat. 553.
% Public Law 96-302; July 2, 1980; 94 Stat. 833.
%% Public Law 97-35, Title XIX, § 1905; August 13, 1981; 95 Stat. 772.
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Table 8. Advocacy Actual Expenses: FY 1978 - FY 20074
(dollars in thousands)

Fiscal Year Advocacy Expenses Fiscal Year Advocacy Expenses
FY 1978 1,930 FY 1994 6,090 ©
FY 1979 2,836 FY 1995 7,956 °
FY 1980 6,050 8 FY 1996 4,617
FY 1981 7,264 8 FY 1997 4,762
FY 1982 5,755 FY 1998 4,869
FY 1983 6,281 FY 1999 5134
FY 1984 5,654 FY 2000 5,620
FY 1985 5,701 FY 2001 5,443
FY 1986 5,546 FY 2002 5,019
FY 1987 6,018 FY 2003 8,680°F
FY 1988 6,043 FY 2004 9,360 ¢
FY 1989 5,769 FY 2005 9,439°F
FY 1990 5,645 FY 2006 9,364 ¢
FY 1991 5,647 FY 2007 9,858 ¢
FY 1992 5,764 FY 2008 11,023F
FY 1993 5,362 FY 2009 11,963 °F

A Source: Expenses are derived from “salary and expense” (S&E) data from the appendices of OMB’s annual congressional budget
submissions. From the 1997 submission forward, SBA’s own more detailed congressional budget submission documents were used to
refine the OMB budget numbers, which were rounded to millions beginning in that year. Advocacy totals include economic research.

B During 1980 and 1981, Advocacy provided extensive staff support to the 1980 White House Conference on Small Business. Also, Con-
gress provided unusually high funding for directed economic research during this period.

C $1,507,000 of this amount was expended for the 1995 White House Conference on Small Business.

D $2,157,000 of this amount was expended for the 1995 White House Conference on Small Business.

E Dollars include an agency overhead charge representing Advocacy’s share of services and facilities shared in common with all SBA
offices and programs. An analogous charge is not included in years prior to FY 2003. Advocacy’s direct costs, analogous to prior years,
are estimated to be approximately 75 percent of total expenses under the new accounting.

F Amount requested for Advocacy in SBA’s congressional budget submission.
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Chapter 7
Pending Issues

“The two bedrock principles that underlie the Olffice of Advocacy’s ability to represent small

businesses effectively are independence and flexibility. The office is able to present the views of

small entities to lawmakers and policymakers independent of the views of the U.S. Small Business
Administration (SBA) and the Administration. The office has broad statutory authority, which

gives it the flexibility to be both reactive and proactive on matters of concern to small entities.”

Thomas M. Sullivan, fifth Chief Counsel for Advocacy (2002 - 2008)

n this, the concluding chapter of Advocacy’s

2008 transition background report, we will

review a number of pending issues that the
transition team and next Chief Counsel should
be aware of. Some of the items mentioned in this
chapter will resolve themselves in the normal
course of time. Pending economic research proj-
ects sponsored by Advocacy will be completed,
and a new round of r3 nominated regulations will
appear next year. Other concerns have and prob-
ably will persist over longer periods. We do not
pretend to be able to predict every new issue of
importance to the small business community that
will arise in the future, but many of the concerns
with which Advocacy has dealt in the past will
continue to be on the agenda in 2009 and be-
yond. This chapter is divided into three main sec-
tions relating respectively to research, regulatory
development, and other Advocacy issues.

Research

In Chapter 2, we examined the vital role of data
and research in Advocacy’s activities. A sig-
nificant portion of the office’s operating budget
has been dedicated to economic research. Since
Fiscal Year 2000, approximately $1.1 million
has been allocated annually to Advocacy for
economic research and data products.! Advocacy

1 Funds for Advocacy’s economic research function, excluding
salaries and expenses, were for many years set by a specific line
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uses its economic research funds for two primary
purposes: 1) to purchase special data tabulations
from government agencies and to otherwise sup-
port the development of small firm data at these
agencies; and 2) to fund contract research by
private-sector vendors on specialized issues. A
third use is to enable rapid economic analysis of
regulatory proposals as they are published and to
assist Advocacy in the special review of EPA and
OSHA rules subject to SBREFA panels. In each
instance, Advocacy strives to produce relevant
research products that are useful for policymak-
ers and other Advocacy stakeholders.

Data acquisition from other
government agencies

It may come as a surprise to some that gov-
ernment agencies charge each other for their
services. But it is a long-established principle

in government accounting that users of govern-
ment work products and services should bear at
least some of the costs of their production. Just
like other users, Advocacy, with the support of
appropriations from Congress, must compensate
other government agencies for the extra work
involved in creating various types of products

item in SBA’s annual budget request and appropriations. Since
FY 2006, however, Advocacy research has been included within a
general amount for Advocacy as a whole under the heading SBA
“Executive Direction.”
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from the massive data at their disposal that are
not published in the normal course of their own
activities. These special data tabulations from
other government agencies are essential to many
Advocacy research endeavors. In using them,
Advocacy adds value to existing government
resources, while at the same time reducing the
need for new or duplicative data collection from
small entities. Also, because of the statutorily
confidential nature of the microdata that certain
agencies are authorized to collect and maintain,
the only way to derive useful, and disclosable,
macrodata from these sources is to let the “cus-
todians” of the data do the analyses requested.
That is what Advocacy is doing when it purchas-
es many of the special tabulations that it uses.

In Chapter 2, we reviewed government
sources of data that Advocacy routinely uses.
The U.S. Census Bureau and the Internal Rev-
enue Service are two regular sources from which
data is acquired on a reimbursable basis. The
most common specific sources and uses follow.

U.S. Census Bureau’s Statistics of U.S.
Businesses (SUSB)

Firm Size Data. Each year, the Office of Ad-
vocacy purchases special tabulations of static
and dynamic firm size data. This information

is available by North American Industrial Clas-
sification System (NAICS) codes, by states, and
by metropolitan statistical areas (MSAs). These
data are the source of many Advocacy statistics
on the number of businesses in the United States
and the main source of factoids on the popular
Frequently Asked Questions publication and of
tabular data in The Small Business Economy:

A Report to the President. (Total annual cost:
$150,000) (http://www.sba.gov/advo/research/
data.html)

Dynamic Data by Owner Demographics.
The Office of Advocacy has partnered with the
National Women’s Business Council (NWBC) in
the past to examine the survival of firms by gen-
der and ethnicity/race. The most recent request
is ongoing, with funds divided between FY 2008
and FY 2009 (Total cost in FY 2008 and FY
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2009 is $46,250, subject to availability of funds,
with NWBC spending an equivalent amount.)
An example of a previous study using this data
was “Dynamics of Minority-Owned Employer
Establishments, 1997-2001.” (http://www.sba.
gov/advo/research/rs251tot.pdf)

Other Special Tabulations. From time to
time, the Office of Advocacy requests special
data tabulations from Census. Past tabulations
have included specialized data from the Bureau’s
quinquennial Economic Census, its Survey of
Business Owners, and additional data on non-
employer firms.

Internal Revenue Service’s Statistics of
Income (SOI)

Special Tabulations. The Office of Advocacy
periodically requests data from the IRS on sole
proprietorship, and it is currently exploring new
opportunities whereby other data fields might be
examined for research purposes. An example in
which SOI data was used was a working paper
titled “U.S. Sole Proprietorships: A Gender
Comparison, 1985-2000” (http://www.sba.gov/
advo/research/rs263tot.pdf)

Outstanding research contracts

Much of Advocacy’s independent economic
research is conducted through contracts awarded
competitively to private sector vendors. Advo-
cacy sponsors contract research on a wide variety
of specific topics and other issues of general
interest to Advocacy stakeholders. Each year,
subject to the availability of funding, Advocacy
solicits research proposals from small business
contractors using normal federal procurement
procedures. Ideas for solicitation topics come
from many sources, including input from con-
gressional offices, business organizations and
other advocacy groups, National Economic
Council staff, and small businesses themselves.
Internal discussions among Advocacy staff and
leadership also seek to identify areas where new
research is needed. Between seven and ten topic
areas are usually selected, at least one of which
is general enough to encourage interested parties
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to “think outside the box™ and submit proposals
on topics not specified in the solicitation.

Most Advocacy contract research solicita-
tions are in the form of requests for quotations
(RFQs) that are posted on FedBizOpps, the
federal government’s electronic portal for post-
ing contracting opportunities.” They are typically
small business set-asides (only small firms can
compete), and Advocacy has also used a special
authority to allow competition to be reserved
for firms owned by service-disabled veterans.
The proposals received in response to Advocacy
RFQs are evaluated primarily on their technical
merit, and awards are made prior to the end of the
fiscal year. Listed below are projects that were
outstanding as this report was being finalized. Al-
though Advocacy expects that each of these proj-
ects will be completed satisfactorily, each must
pass through peer review and meet government-
wide data quality standards before publication.
Occasionally, contractors are unable to complete
a project for various reasons, or problems arise
as part of the data quality review process that are
insurmountable. Although such instances are rare,
it is possible that a project on the list below may
not result in a final product. The titles for these
“in the pipeline” projects are working titles only,
and may change before release.

Contracts awarded in FY 2007 or earlier

Analysis of Small Business Innovation by Ceteris
Group. This study seeks to investigate the link
between patent applications, firm size, and indus-
try. In doing so, it will test a few hypotheses, the
most notable of which is “are small firms more
innovative than their larger counterparts?”

An Analysis of Small Business Patents by
Industry and Firm Size by 1790 Analytics. This
study will measure the role of small businesses in
highly innovative industries and emerging tech-
nologies. The data for the study are a large sample
of patent applications across industries and
technologies, including both large and small firm
filers. The study will examine not only what share

2 For more information on FedBizOpps, see http://www.fbo.gov/.
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of patents small firms file, but how small firm in-
novation differs from large firm innovation.

Are Planners Doers? Pre-Venture Planning
and the Start-up Behaviors of Entrepreneurs
in the PSED. This study explores whether and
when business planning influences entrepreneur-
ial action.

Estimating the Contribution of Immigrant
Entrepreneurs by Robert Fairlie. Using matched
data from the 1996-2006 Current Population
Surveys (CPS), the author studies immigrant en-
trepreneurship using a new measure that captures
the rate of business creation at the individual
owner level.

Impact on Small Businesses of Climate
Change Proposals by Economic Consulting Ser-
vices. The report will use supply chain relation-
ships (as determined by input-output tables) for
small firms across a large number of industries to
estimate how various climate change initiatives,
if enacted at the federal level, would impact
small business. Impacts are determined by fac-
tors such as how much energy small firms within
an industry utilize, and how large an impact on
energy prices proposals such as a cap-and-trade
system would be likely to have.

Effective Tax Rates Faced by Small Busi-
nesses by Quantria Strategies. This study attempts
to calculate effective income tax rates faced by
small businesses by tracing income to its taxable
destination. It will also examine what provisions
of the tax code are more effective in helping small
businesses lower their effective rate.

An Examination of Financial Patterns using
the Survey of Small Business Finances by George
Haynes. This study uses the Federal Reserve
Board’s Survey of Small Business Finance
(SSBF) data (1993-2003) to study the changes
of financing patterns of small business borrowers
and the impact (if any) of these changes on the
rise of non-traditional commercial lending and
small business growth.

High-Tech Immigrant Entrepreneurship in
the United States by Corporate Research Board
(CRB). This project conducts a survey using
the CRB’s gazelle database to better understand
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the relative roles of immigrants and native-born
citizens in founding U.S. high-tech companies.
These data allow reliable estimates of rates of
immigrant-founded high-tech gazelles at the na-
tional, industry, and regional levels. The survey
was fielded in September 2008.

Low-Wage Worker Characteristics by Firm
Size and Industry by Innovation and Information
Consultants. This research seeks to explore the
impact on small businesses in those industries
with significant numbers of low-wage workers,
and how changes in minimum wage standards
have affected small business. It will also update
tabulations of low-wage worker characteristics
presented in an earlier study for SBA.

Office of Advocacy Research Academic Cita-
tion Study by Verner Consulting. This analysis
seeks to show how Office of Advocacy research
and data are being utilized in academic literature.
It will do this by showing how such research is
being cited by other authors, and it will be useful
in evaluating the Office’s overall influence in
the field of small business and entrepreneurship
research.

Small Business Retirement Plans by Eco-
nomic Consulting Services. This study uses the
Census Bureau’s ongoing Survey of Income and
Program Participation (SIPP) and IRS Form
5500 data to examine and contrast retirement
plans between small and large firms.

Small Business Issues Surrounding U.S.
Military Reservists by SAG Corporation. Anec-
dotal evidence suggests that extended absences
by employees who are members of the National
Guard or Reserve components which have been
activated and deployed have a disproportionate
impact on small businesses. Because they have
fewer employees, small businesses face greater
difficulties adjusting to extended absences and
redistributing work when Reservists return.
Using DOD data, the contractor will compare
the characteristics of firms employing activated
Reservists with the characteristics of firms em-
ploying non-activated Reservists and a sample of
similar employees with no Reserve experience.
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Small Business Manufacturing, Outsourcing,
and Insourcing by StratEdge. The study exam-
ines the role of small U.S. manufacturing firms
across a variety of industries to determine the ef-
fects of changes in firm, plant, and employment
locations. The study further looks at how these
changes have impacted small businesses condi-
tioned upon their role in the supply chain.

Who Needs Credit and Who Gets Credit?
Evidence from the SSBF by Krihenbiihl Global
Consulting. The report uses data from the Fed-
eral Reserve Board’s Survey of Small Business
Finance (SSBF) to investigate factors that dif-
ferentiate three types of loan borrowers—non-
borrowers, successful borrowers, and those that
needed but failed to obtain financing.

Women Entrepreneurs: Time-Use and Deter-
minants of Self-Employment by TGC Economic
Consulting. This analysis will address two main
issues using the American Time Use Survey: (1)
time-use patterns among self-employed women
and how these patterns differ from other work-
ers and individuals not in the labor market; and
(2) the determinants of self-employment among
subgroups of women.

Contracts awarded at the end of FY 2008

Analysis of Entrepreneurship Coursework’s
Influence on Entrepreneurship and Innovation
by Summit Consulting. This research analyzes
the extent to which courses of study, pedagogy,
and specific entrepreneurial courses influence
the selection into entrepreneurship and innova-
tive performance. In particular, it utilizes survey
data from the Berkley Center for Entrepreneurial
Studies at New York University’s Stern School of
Business that surveyed graduates of prominent
U.S. and foreign universities to measure the influ-
ence of their entrepreneurship coursework. (The
survey was funded by the Kauffman Foundation.)
Credit Markets for Small Businesses in the
United States by Krihenbiihl Global Consult-
ing. This research seeks to use Federal Reserve
SSBF data to examine credit markets for small
businesses. This analysis will look specifically at
how credit is used by smaller firms, and borrow-
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ing patterns will be examined by various owner
characteristics.

Determinants of Growth in Entrepreneurship
Concentration across U.S. Labor Market Areas:
1970-2006 by TGC Economic Consulting. The
focus of this project will be to explore the factors
that drove growth in entrepreneurship concentra-
tion across local labor markets during the past
30 years. In particular, it will explore linkages
between human capital and regional economic
growth.

Do Depreciation Rules Influence Small Busi-
ness Activity? by John Deskins. Accelerated
depreciation rules are frequently the subject of
discussion among small business policymak-
ers; in fact, the most recent economic stimulus
legislation raised the Section 179 expensing limit
and included bonus depreciation for capital items
purchased in 2008. This study will use the Uni-
versity of Michigan Tax Research Database, a
source of public-use tax data spanning the years
of 1979 to 1990, to examine the effects of depre-
ciation changes on entrepreneurial activity.

Impact of International Competition on
Survival of Small Wholesalers and Retailers by
Robert Feinberg. The project will examine the
vulnerability of small retailers and wholesalers
to international competition (e.g., from exchange
rate fluctuations and import shares). The time pe-
riod studied will be 1989-2005. This is a follow-
up to the contractor’s international manufactur-
ing competition study.

The Impact of Regulatory Costs on Small
Firms by W. Mark Crain. This research will
update previous Advocacy studies on the costs
for small businesses of complying with federal
regulations. Previous research includes Hopkins
(1995), Crain and Hopkins (2001), and Crain
(2005) — all of which documented the fact that
very small firms have significantly higher com-
pliance costs than their larger counterparts.

Linking Small Business Education and Train-
ing with Employee Retention by Capitol Research,
Inc. The authors of this study plan use data from
the National Longitudinal Study of Youth to
relate employee training and education to their
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retention among small businesses. This study
should produce an examination of earnings
mobility based on human capital and employee
training variables.

A Look at the Intermingling of Assets for
Small Firms by George Haynes. This study will
examine the intermingling of assets between per-
sonal and business accounts, measuring this from
the Federal Reserve’s yet-to-be released 2007
Survey of Consumer Finances (to be released in
spring 2009). The study will also continue previ-
ous examinations of small business wealth.

Measuring and Modeling the Federal In-
come Tax Compliance Burden on Small Busi-
ness by Quantria Strategies. This proposal seeks
to measure and model the federal income tax
compliance burdens of small businesses using
microsimulations of public use IRS Statistics of
Income (SOI) data.

Nonemployer Firms Special Tabulations and
Write-Up by Zoltan Acs (with Advocacy econo-
mist Brian Headd). Advocacy funded the U.S.
Census Bureau to produce special tabulations on
nonemployer entry and exit by state and major
industry. The contractor and Advocacy staff will
evaluate the results of the U.S. Census Bureau’s
nonemployer special tabulations on business
entry and exit. These results will be compared
with employer turnover to better understand the
dynamics of various small business sectors.

Survival and Growth Research on Small Busi-
nesses by Berkeley Policy Associates. The authors
seek to learn more about self-employment using
the National Longitudinal Study of Youth (NSLY).
In particular, they will look at self-employment
using two separate cohorts — NSLY79, which
includes individuals born between 1957 and 1964
and those born between 1980 and 1984. This
study seeks to learn more about self-employment
dynamics over one’s life span.

Tax and Regulatory Barriers for Veteran Busi-
ness Owners by Microeconomic Applications.
This study will examine the tax and regulatory
climate for small businesses which are owned by
veterans and/or service-disabled veterans.
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Where (and Why) in America? Business Start-
Ups from 1990 to 2006 by Wyckotf Consulting.
This paper seeks to look at regional economic
growth; in particular, it will focus on cluster de-
velopment and new firm births by county using
Census data.

Other pending contracts using
research funds

In addition to data acquisition from other federal
agencies and issue-specific contract research,
Advocacy has found it useful to maintain a spe-
cialized “indefinite delivery, indefinite quantity”
or IDIQ contract to enable rapid economic analy-
ses of regulatory proposals as they are published
and to assist Advocacy in the special review of
EPA and OSHA rules subject to SBREFA pan-
els. The turnaround times for highly specialized
and technical research on the cost of specific
regulatory proposals can be very short, and the
use of an IDIQ contract allows Advocacy to
create a specific task order for a specific need
quickly. A rapid economic analysis of a proposed
rule is often necessary in order to comment for
regulatory flexibility purposes. As this paper was
being prepared, Advocacy has an IDIQ contract
for these purposes with E.H. Pechan & Associ-
ates of Durham, North Carolina.

Study on broadband speed and price
on small business

As this report was being finalized, legislation
had just been approved that included a provi-
sion requiring Advocacy to conduct a study
evaluating the impact of broadband speed and
price on small business. Section 105 of Public
Law 110-385 (approved October 10, 2008) tasks
Advocacy, subject to the availability of appro-
priations, to submit this report within two years
of enactment to the Senate Committee on Com-
merce, Science, and Transportation; the Senate
Committee on Small Business and Entrepre-
neurship; the House Committee on Energy and
Commerce; and the House Committee on Small
Business. The report is to include: 1) a survey of
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broadband speeds available to small businesses;
2) a survey of the cost of broadband speeds
available to small businesses; 3) a survey of the
type of broadband technology used by small
businesses; and 4) any policy recommendations
that may improve small business access to com-
parable broadband services at comparable rates
in all regions of the nation.

Line-item funding for Advocacy
research

Over the years, Advocacy economic research
generally had a specific line-item in SBA’s con-
gressional budget requests and in the appropria-
tions bills that eventually funded the agency, usu-
ally in the report language to accompany such
legislation. However, since Fiscal Year 2006,
there has been no such explicit line item. Instead,
economic research funding has been included in
a single amount for all of Advocacy’s operating
expenses, which in recent years has appeared

in SBA’s budget under the heading “Executive
Direction.” While specific amounts for economic
research are discussed during SBA’s internal
budget process, they no longer appear in either
the consolidated congressional submission or in
appropriations bills (as of 2008).

Since this change, Advocacy has continued to
receive approximately $1.1 million for economic
research expenses annually, roughly the same
amount since FY 2000. SBA’s senior manage-
ment has been very supportive of Advocacy and
of its economic research function in particular
during these years. However, without any clear
guidance in either the budget request or in the
appropriations bills that follow, there is room
for significant adjustment in the level of funding
now being provided with very little transpar-
ency to stakeholders and very little notice to
Advocacy. Chief Counsel Sullivan has testified at
congressional hearings as to the need for Advo-
cacy line-items in the budget, and we will return
to this subject later in this chapter.
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Regulatory Development

In this chapter on pending issues, we are attempt-
ing to identify issues that should be on the radar
screen of the transition team and new staff that
will join SBA and Advocacy in 2009. Although
it is relatively easy to list pending economic
research contracts and ongoing data needs, it

is more difficult to identify regulatory issues

and specific rules that may or may not be under
consideration in the next year and beyond. Ad-
ministration and agency priorities could change,
and Advocacy will need to be especially attentive
to its regulatory work in progress. In this section,
we will briefly discuss pending regulations on
which Advocacy has commented publicly, pend-
ing “Top Ten” regulations from the r3 initiative,
and other anticipated regulatory issues.

Pending regulations on which
Advocacy has commented

From 2001 through October 10, 2008, Advocacy
wrote 304 public regulatory comment letters to
58 different federal departments and agencies

on an extremely broad variety of subjects. These
letters are listed in Appendix G, and live links to
additional associated reference materials for each
are posted on Advocacy’s website at http://www.
sba.gov/advo/laws/comments/. For the purposes
of this chapter, Advocacy’s Office of Interagency
Affairs has identified issues which remain of
open interest as this paper was being finalized.
These are generally regulatory proposals or other
related actions that have not been finalized or
withdrawn since Advocacy made its comments
or that have been re-opened. These “pending”
items are also listed in Appendix K.

All of these issues are ones on which Advo-
cacy has filed public comment letters. There are
other pre-proposal regulatory issues on which
Advocacy has had confidential interagency
discussions or provided technical assistance,
but which have not resulted in public comment
letters, and these are not reflected here. As we
explained in Chapter 3, it is vital for the success
of Advocacy’s mission that other federal agen-
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cies trust Advocacy to maintain the confidential-
ity of pre-publication and deliberative consulta-
tions. Advocacy is proud that its record in this
regard has been exemplary, with the result that it
is increasingly being consulted early in the rule
development process on RFA compliance and
small business effects.

Future readers will find that final dispositions
have been made on some of these rules, while
other new ones will of course be added to any
listing of pending regulatory actions. For ease of
reference, entries here are arranged alphabetical-
ly by the 29 agencies with items of open interest
on which Advocacy has publicly commented.
Appendix K lists all entries chronologically.

Alcohol and Tobacco Tax and Trade
Bureau (TTB)

On March 23, 2007, Advocacy submitted a com-
ment letter on a NPRM by the Department of
Treasury and the TTB entitled Tax Classification
of Cigars and Cigarettes. The NPRM designates
how a tobacco product is determined to be a
cigar or cigarette for federal tax purposes. At a
roundtable hosted by Advocacy, small business
representatives raised concerns that the NPRM
significantly deviated from current market prac-
tices. Advocacy recommended that Treasury and
TTB consider the comments they receive from
small companies regarding the impacts that the
proposal will have on current practices.

Animal and Plant Health Inspection Service
(APHIS).

On October 9, 2008, Advocacy submitted a
comment letter to APHIS asking that the agency
take small aquaculture businesses’ concerns into
consideration while promulgating its interim
final rule, Restricting Movement and Importa-
tion of Fish with Viral Hemorrhagic Septicemia.
Advocacy provided APHIS with examples of
how certain provisions in the rule would impose
significant economic impacts on the affected in-
dustries, including the veterinary inspection and
certification requirements of the rule.
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Architectural and Transportation Barriers
Compliance Board (Access Board)

On November 9, 2006, Advocacy filed a com-
ment letter with the Access Board in response to
its draft revised Americans with Disabilities Act
(ADA) Accessibility Guidelines for Passenger
Vessels. In addition to urging that the agency
take small business concerns into consideration,
Advocacy recommended that the Access Board
comply with the RFA in the publication of its
notice of proposed rulemaking (NPRM). Advo-
cacy encouraged the Access Board to complete
regulatory analyses of the economic impact of its
rule on small entities and to consider less bur-
densome regulatory alternatives.

Centers for Medicare and Medicaid
Services (CMS).

On September 13, 2007, Advocacy filed a com-
ment letter with CMS concerning a proposed
Medicare rule that would require suppliers of
durable medical equipment (DME) to obtain

a $65,000 surety bond in order to participate

in the Medicare program. Advocacy suggested
that CMS improve its analysis of the potential
economic impact of the rule on DME suppliers,
pursuant to RFA requirements. Advocacy also
provided CMS with data and alternatives to the
rule that it believed would reduce the rule’s bur-
den on DME suppliers.

U.S. Citizenship and Immigration
Services (CIS)

On September 15, 2008, Advocacy filed a com-
ment letter with the Department of Homeland
Security’s U.S. Citizenship and Immigration
Services regarding its NPRM entitled, Changes
to Requirements Affecting H-2B Nonimmigrants
and Their Employers. The H-2B program allows
employers to obtain temporary non-agricultural
workers from foreign countries during seasonal
or peak times and is predominantly used by small
businesses in the landscaping, hotel, construction
and forestry industries. There is a limit of 66,000
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foreign workers who can enter the United States
using the H-2B program. Due to the high demand
for these workers, any delay in processing time
by one of the multiple agencies involved in ap-
proving and issuing these visas could jeopardize
the chances for an employer to have the neces-
sary workers it needs for the season. Advocacy
and small business representatives are supportive
of provisions in the CIS rule that would make

the H-2B visa process more efficient; however,
Advocacy recommended that CIS also revise its
IRFA to include additional costs arising from pro-
visions intended to curb abuses, and to develop
alternatives that minimize these costs and provide
flexibilities to small business.

U.S.Coast Guard (USCG).

On July 23, 2008, Advocacy filed comments
with the USCG regarding its proposed Commer-
cial Fishing Industry Vessels rule. The proposal
would add new requirements for vessel stability
and watertight integrity, stability training and as-
sessments, vessel maintenance and self-examina-
tions, immersion suits, crew preparedness, safety
training, safety equipment, and additional docu-
mentation. Advocacy commended the USCG for
seeking comments on the potential economic
impact of each requirement on small entities, and
recommended that the Coast Guard perform an
initial regulatory flexibility analysis (IRFA) as
required by the RFA, particularly with respect

to the number of small businesses that would be
affected, the projected costs of the proposed rule,
and less costly alternatives that still meet the
objectives for maritime safety.

Consumer Product Safety Commission
(CPSC).

On May 13, 2008, Advocacy filed a comment
letter with the CPSC concerning a proposed rule
on flammability standards for residential uphol-
stered furniture under the Flammable Fabrics
Act. CPSC’s proposal included an IRFA. How-
ever, because of industry concerns with some
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of the data and assumptions contained in the
IRFA and in other areas of the rule, Advocacy
informed the CPSC of the stakeholders’ concerns
with the regulation. Advocacy also asked the
CPSC to entertain additional alternatives that
would reduce the cost of the regulation on those
small businesses.

Department of Homeland Security (DHS)

On April 25, 2008, Advocacy submitted com-
ments to DHS on its supplemental proposed

rule on Safe-Harbor Procedures for Employers
Who Receive a No-Match Letter (“No-Match”
rule). Advocacy had previously asked that DHS
better consider the rule’s impact on small busi-
ness. DHS issued its supplemental proposal in
response to Advocacy’s request and to address
several legal issues upon which the Federal Dis-
trict Court for the Northern District of California
enjoined a prior final “No-Match” rule (which
was published on August 15, 2007). In addition,
DHS prepared and published an IRFA that as-
sessed the impact of the rule on small business.
Advocacy’s letter recommends that DHS consid-
er alternatives that will reduce the costs and im-
pacts of the rule on small entities. Advocacy also
offered to assist DHS in its preparation of a final
regulatory flexibility analysis (FRFA) and Small
Entity Compliance Guides that are required as
part of the final rule. The “No-Match” rule has
also been the subject of prior communications to
DHS from Advocacy.

Department of Housing and Urban
Development (HUD).

On June 11, 2008, Advocacy filed comments on
HUD’s proposed regulations entitled Real Estate
Settlement Procedures Act (RESPA): Proposed
Rule to Simplify and Improve the Process of
Obtaining Mortgages and Reduce Consumer
Settlement Costs. Advocacy commented that al-
though HUD had put forth a significant effort in
its IRFA on this rule, it may have underestimated
the economic impact on small businesses. Ad-
vocacy made a number of technical recommen-
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dations on how to improve the rule and further
requested a delayed implementation period for
small entities. RESPA implementing regulations
have also been the subject of prior Advocacy
communications with HUD.

Department of Justice (Dol)

On August 6, 2008, Advocacy filed a comment
letter with Dol on its NPRM entitled Nondis-
crimination on the Basis of Disability by Public
Accommodations and in Commercial Facili-
ties that proposed revisions to the Department’s
1991 regulations implementing Title III of the
Americans with Disabilities Act (ADA). Advo-
cacy urged Dol to clarify the rule’s safe harbor
provisions and to publish a Small Business
Compliance Guide in conjunction with finalizing
the rule. Advocacy also recommended that DoJ
include further cost estimates in its IRFA. This
rulemaking has also been the subject of prior
Advocacy communications.

Department of Transportation (DoT)

On April 23, 2008, Advocacy filed a comment
letter with DoT on its NPRM on Transportation
for Individuals with Disabilities. DoT certified
that this proposed rule would not have a signifi-
cant economic impact on a substantial number of
small businesses, but provided no factual basis
for this determination. Advocacy recommended
that DoT provide a factual basis for its certifica-
tion or prepare an IRFA on the impact of this
rule on small entities, as required by the RFA.

Employment Standards Administration (ESA)

On April 7, 2008, Advocacy filed a comment
letter with the Department of Labor’s ESA in
response to its Notice of Proposed Rulemaking
on the Family and Medical Leave Act of 1993
(FMLA). Advocacy recommended that Do
reform the definition of a “serious health condi-
tion” and the rule’s “intermittent leave” provi-
sions to minimize the costs of this rulemaking on
small entities. Advocacy also recommended that
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DoL perform a review of this rule specifically
focused on small business impacts, pursuant to
Section 610 of the Regulatory Flexibility Act.
This rule has been the subject of prior comment
by Advocacy.

Environmental Protection Agency (EPA)

On March 31, 2008, Advocacy and other members
of the SBREFA Small Business Advocacy Review
Panel on EPA’s planned proposed rulemaking
titled Revisions to the Total Coliform Monitoring
and Analytical Requirements and Consideration
of Distribution System Issues transmitted its final
report to EPA. This proposal remains pending as
this report was being finalized.

On February 10, 2006, Advocacy sent a
comment letter to EPA on proposed revisions to
its Spill Prevention, Control and Countermea-
sure (SPCC) program. The SPCC program is
designed to prevent spills of oil into waterways,
and to contain spills after they occur. Facilities
subject to the program must develop spill pre-
vention plans designed to prevent and minimize
such discharges. In July 2002, EPA amended the
SPCC program requirements for hundreds of
thousands of small businesses, farms, manufac-
turers, and electrical facilities. EPA subsequently
agreed to postpone the effective date of the
amended rule while the agency studied several
suggested burden reduction approaches for small
and other SPCC facilities. Advocacy supports
EPA’s burden reduction proposals, and has of-
fered several additional proposals. EPA’s De-
cember 2005 small facility proposal is based on
recommendations that Advocacy made to EPA in
comments filed on June 10, 2004. On December
26, 2006, EPA published a final SPCC rule for
facilities that manage or use oil. However, this
issue remains of open interest to Advocacy, be-
cause EPA made a new proposal on October 15,
2007 to further streamline SPCC requirements.
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Federal Acquisition Regulation Council
(FAR Council)

On August 7, 2008, Advocacy filed a comment
letter with the FAR Council, and its affiliated Ci-
vilian Agency Acquisition Council and Defense
Acquisition Regulations Council, in response to
their notice of proposed rulemaking titled Em-
ployment Eligibility Verification (E-Verify). Ad-
vocacy advised the Councils to better calculate
the proposal’s impact on small business contrac-
tors and to delay implementation of E-Verify for
small business contractors until greater accuracy
of the system is guaranteed.

Federal Aviation Administration (FAA)

On March 30, 2007, Advocacy submitted com-
ments on the IRFA for the FAA’s Proposed
Production and Airworthiness Approvals, Parts
Marking, and Miscellaneous Proposals Rule.
The IRFA assesses the impact of the proposed
rule on small businesses and considers less
burdensome alternatives that still achieve the
agency’s objectives. FAA has determined that its
proposed “parts” rule would have a significant
economic impact on a substantial number of
small businesses, including small aviation parts
manufacturers. In addition, the rule could also af-
fect numerous repair and maintenance facilities,
depending on how it is interpreted. Advocacy is
concerned that FAA has understated the cost and
impact of the proposed rule on small aviation
parts manufacturers. Advocacy has also request-
ed that FAA clarify how the proposed rule would
impact small aviation repair and maintenance
facilities, particularly with respect to their use of
fabricated and commercial parts.

On February 6, 2006, Advocacy submitted
comments to the FAA its Proposed Washington,
DC Metropolitan Area Special Flight Rules Area
Rule. FAA’s proposed rule would essentially cod-
ify flight restrictions for certain aircraft operating
in the Washington, DC Metropolitan Area that
were adopted in the wake of the terrorist attacks
of September 11, 2001. Advocacy expressed its
concern that FAA’s regulatory flexibility analysis
understated the cost and impact of the proposed
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rule on small aviation businesses within the af-
fected area (such as small airports, aerial survey
firms, flight schools, air charter operations, air
tour operators, etc.). Advocacy recommended
that FAA revise its economic analysis to include
these other small entities.

Federal Communications Commission (FCC)

On May 19, 2008, The Office of Advocacy filed
a letter with the FCC in response to the Commis-
sion’s request for comment on its proposed rule
for Universal Service Fund Reform. The pro-
posed rule examines a number of different meth-
odologies aimed at strengthening and sustaining
the fund in order to provide quality telecommu-
nications and information services to all areas of
the United States. Advocacy’s letter recommends
that the FCC further investigate the economic
impact of the rule on small entities.

On March 7, 2008, Advocacy filed a letter
with the FCC in response to the Commission’s
request for comment on its proposed rule on The
Petition to Establish Procedural Requirements
to Govern Proceedings for Forbearance Un-
der Section 10 of the Communications Act. The
proposed rule calls for comment on whether the
FCC should amend the forbearance process in
Section 10 of the Communications Act of 1934,
as amended. Advocacy recommended changes to
the Section 10 procedure that would reduce the
economic impact of the FCC’s proposed rule on
small telecommunications carriers.

On August 8, 2007, Advocacy filed a letter
with the FCC in response to the Commission’s
request to refresh the docket on its Special Ac-
cess Notice of Proposed Rulemaking. In 2005,
Advocacy and other interested parties filed
letters suggesting ways to improve the FCC’s
special access regime. In its August 8 letter,
Advocacy urged the FCC to consider how recent
mergers have affected the special access market,
and to take into account new studies and data
related to competition and special access.

On May 10, 2007, Advocacy filed a letter
with the FCC in response to the increase in cop-
per retirement petitions before the Commission.
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Advocacy urged the FCC to open a rulemaking
on copper retirement to provide small businesses
with a clear channel in which they can voice
their concerns on this issue.

On October 25, 2006, Advocacy filed a com-
ment with the FCC in response to an intercarrier
compensation reform plan (the Missoula Plan)
filed July 24, 2006, by the National Association
of Regulatory Utility Commissioners’ Task Force
on Intercarrier Compensation. Advocacy believes
that the Missoula Plan will have a significant
economic impact on small telecommunications
carriers and urged the FCC to give careful con-
sideration to the impact information and alterna-
tives presented by small entities.

On August 8, 2006, Advocacy filed a let-
ter with the FCC to discuss the regulatory im-
pacts and available alternatives in response to
the Commission’s proposed rule on Universal
Service Contribution Methodology. To assist the
FCC in its analysis, Advocacy solicited input
from small entities and urged the FCC to give
careful consideration to the impact of the rule on
small entities and alternatives that would mini-
mize that impact.

Federal Motor Carrier Safety Administration
(FMCSA)

On May 19, 2008, Advocacy submitted com-
ments on the FMCSA’s Proposed Minimum
Training Requirements for Entry-Level Com-
mercial Motor Vehicle Operators Rule (Driver
Training Rule). FMCSA’s proposed rule would
expand federal training requirements for any-
one applying for a new or upgraded commercial
driver’s license to include successfully complet-
ing both classroom and behind-the-wheel train-
ing from an accredited institution or program.
The proposed rule emanates from studies that
purport to link increased driver training with
reduced accident rates. However, FMCSA read-
ily acknowledged that there are questions con-
cerning these findings. Accordingly, the agency
sought comments on whether and to what degree
these assumptions are valid. Advocacy hosted a
small business roundtable on February 27, 2008
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for small business representatives to discuss their
concerns with the proposed rule, to which most
objected.

Federal Reserve System and the Department
of the Treasury

On December 12, 2007, Advocacy filed com-
ments with the Federal Reserve and the De-
partment of the Treasury concerning proposed
regulations on Unlawful Internet Gambling.
Advocacy commented that the agencies may
not have fully considered the economic impact
on small businesses as required by the RFA.
Although the IRFA submitted by the agencies
identified types of small businesses that would
be affected by the proposal, it failed to provide
information about the nature of the impact, as
required by the RFA. The agencies also failed
to analyze viable alternatives as required by the
RFA. Advocacy encouraged the agencies to pre-
pare and publish for public comment a revised
IRFA to determine the full economic impact on
small entities and consider significant alterna-
tives to meet its objective while minimizing the
impact on small entities before going forward
with the final rule.

Fish and Wildlife Service (FWS)

On October 3, 2006, Advocacy filed a comment
letter with the FWS in response to its proposed
rule and notice of availability of draft economic
analysis titled Endangered and Threatened Wild-
life and Plants; Designation of Critical Habitat
for the Contiguous United States Distinct Popula-
tion Segment of Canada Lynx. Advocacy recom-
mended that FWS issue a supplemental IRFA with
a more thorough analysis of the economic impacts
of this critical habitat designation on small entities
and available regulatory alternatives.

On August 10, 2006, Advocacy filed a com-
ment letter to the FWS in response to its NPRM
titled Endangered and Threatened Wildlife and
Plants; Amended Designation of Critical Habitat
for the Wintering Population of the Piping Plo-
ver. Advocacy recommended that FWS provide
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an IRFA or certification that the proposed rule
would not have a significant impact on a substan-
tial number of small entities at the same time as
the publication of its NPRM.

On February 1, 2006, Advocacy filed a
comment letter with the FWS in response to its
notice titled Endangered and Threatened Wildlife
and Plants; Revised Proposed Designation of
Critical Habitat for the California Red-Legged
Frog (Rana aurora draytonii). Advocacy recom-
mended that FWS complete an RFA analysis that
would consider specific alternatives to minimize
small business burdens. Also, Advocacy urged
FWS to include in future rulemakings analyses
of how their rules would affect the public.

Food and Drug Administration (FDA)

On February 28, 2008, Advocacy filed a com-
ment letter with FDA concerning a draft guid-
ance document titled Draft Guidance for In-
dustry: Questions and Answers Regarding the
Labeling of Dietary Supplements as required by
the Dietary Supplement and Nonprescription
Drug Consumer Protection Act. The guidance
would require dietary supplement manufacturers
to change the labeling of their products substan-
tially. Industry representatives believed that the
use of this guidance would prevent the agency
from analyzing how the requirements would
economically impact their businesses. Advo-
cacy suggested that FDA consider the industry’s
concerns and consider analyzing the economic
impact of the guidance through notice and com-
ment rulemaking.

U.S. Forest Service

On July 14, 2008, Advocacy filed comments
with the U.S. Forest Service regarding its RFA
assessment for its proposed Locatable Miner-
als Operations rule, the subject of a March 2008
NPRM to revise its regulations for locatable
minerals operations conducted on National For-
est System lands. The proposed revisions would
apply to prospecting, exploration, development,
mining and processing operations, and reclama-
tion. Pursuant to the RFA, the Forest Service
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certified that the proposed revisions would not
have a significant economic impact on a substan-
tial number of small entities. However, the Forest
Service did not include the required factual basis
for its certification. After discussions with Advo-
cacy, the Forest Service subsequently published
an RFA assessment with the purpose of provid-
ing a factual basis for its previous RFA certifica-
tion. The RFA assessment concluded that, while
the proposed rule would have an impact on a
substantial number of small entities, the impact
would not be economically significant. In its July
comments, Advocacy commended the Forest
Service for its RFA assessment and for providing
another opportunity for small entities to com-
ment on the proposed rule. However, Advocacy
also expressed concerns that the Forest Service
has not accurately calculated the cost of the pro-
posed rule on small business.

Internal Revenue Service (IRS)

On April 24, 2008, Advocacy filed a comment
letter on a notice issued by the Department of
the Treasury and the IRS, Government Entities
Required to Withhold Three Percent on Payments
for Services and Property. The notice invites
public comments regarding guidance to be pro-
vided to government entities required to with-
hold three percent of payments made by them
or their paying agents for services and property
after December 31, 2010, pursuant to Public Law
109-222. Advocacy made recommendations to
reduce the overall burden of the three percent
withholding requirement on small businesses.
On March 21, 2008, Advocacy filed a com-
ment letter on an advance notice of proposed
rulemaking (ANPRM) issued by the Department
of the Treasury and the IRS, Guidance Regard-
ing Marketing of Refund Anticipation Loans
(RALs) and Certain Other Products in Con-
nection With the Preparation of a Tax Return.
Advocacy stands ready to assist Treasury and the
IRS to comply with the RFA in the development
of proposed rules related to RALs.
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National Highway Traffic Safety
Administration (NHTSA)

On March 14, 2008, Advocacy submitted com-
ments to the NHTSA on its Proposed Tire
Registration and Recordkeeping Rule. NHTSA’s
proposed rule would allow for the online Inter-
net registration of tires purchased by consumers.
Because the proposed rule would reduce costs
and recordkeeping requirements for small auto-
mobile and tire dealers (and improve registration
rates so that consumers receive notification of
tire safety recalls), Advocacy strongly supports
the proposed rule.

Occupational Safety and Health
Administration (OSHA)

On January 15, 2008, Advocacy and other mem-
bers of the SBREFA Small Business Advocacy
Review Panel on OSHA’s draft standard, Occupa-
tional Exposure to Beryllium, transmitted its final
report to OSHA. This proposal remains pending
as this report was being finalized.

On November 2, 2006, Advocacy submit-
ted comments on OSHA’s ANPRM on Hazard
Communication (Globally Harmonized System of
Classification and Labeling of Chemicals (GHS)).
GHS is the product of a long-term international
effort to develop a globally harmonized system
for the classification of chemicals for their health,
physical, and environmental effects, as well as for
developing uniform container labels and safety
data sheets. OSHA’s notice requested public com-
ments on the adoption of GHS, the modification
of its current Hazard Communication Standard
(HCS), and other information needed to support
the rulemaking. Advocacy’s comments summa-
rize a number of small business concerns over the
adoption of GHS.

October 17, 2006, Advocacy and other
members of the SBREFA Small Business Advo-
cacy Review Panel on OSHA’s draft proposal on
Cranes and Derricks transmitted its final report
to OSHA. This proposal remains pending as this
report was being finalized.
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On January 9, 2006, Advocacy submitted
comments to OSHA on the agency’s Proposed
Electric Power Generation, Transmission, and
Distribution; Electrical Protective Equipment
Rule. The proposed rule would update the ex-
isting OSHA standard for the construction of
electric power transmission and distribution
installations to make it consistent with the more
recently promulgated general industry standard
for maintenance and repair of electric power
lines and equipment, and would make other
changes to both standards, including provisions
related to host employers and contractors, train-
ing, protective clothing, and more. The proposal
was the subject of a SBREFA panel. Although
many of the panel’s recommendations on ways
to improve the rule were incorporated into the
proposal, Advocacy’s comments note that several
of the recommendations were not adopted and
that the proposed rule could still be improved.

Office of Surface Mining Reclamation and
Enforcement (OSM)

On November 15, 2007, Advocacy submitted

a comment letter to OSM on its proposed rule,
Excess Spoil, Coal Mine Waste, and Buffers for
Waters of the United States. Advocacy supported
the intent behind OSM’s proposal, which is to
clarify its regulations regarding the circumstanc-
es in which mining activities may be allowed
near and in waters of the United States. How-
ever, Advocacy does not believe that this rule can
be certified under the RFA because it may have
a significant economic impact on a substantial
number of small entities.

Securities and Exchange Commission (SEC)

On June 30, 2008, Advocacy submitted a com-
ment letter to the SEC concerning its plan to
unify America’s current “Generally Accepted
Accounting Principles” (GAAP) with the Inter-
national Financial Reporting Standards (IFRS).
Small businesses have contacted Advocacy and
expressed concern that they would no longer be
permitted to utilize the last-in, first-out (LIFO)
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inventory accounting method and that eliminat-
ing their ability to use LIFO would result in a tax
increase that could ultimately force many small
businesses to close.

On June 25, 2008, Advocacy submitted a
comment letter to the SEC in support of the
agency’s approval of a one-year extension for
smaller public companies of certain require-
ments in rules implementing Section 404(b) of
the Sarbanes-Oxley Act of 2002. The extension
of the auditor attestation requirement will al-
low the SEC to complete a cost-benefit study of
Section 404 for small companies. Section 404
compliance issues have also been the subject of a
number of prior Advocacy communications with
SEC listed in Appendix L.

On June 27, 2007, Advocacy filed a let-
ter with the SEC recommending that it com-
mence proceedings to disapprove its Proposed
Rule Change Amending FAST and DRS Limited
Requirements for Transfer Agents. The rule was
proposed by the Depository Trust Company, a
self-regulating organization, in accordance with
Section 19(b)(1) of the Securities Exchange Act.
Advocacy believes that the rule would have a
disproportionate impact on small businesses and
their ability to compete, to the extent that these
businesses will no longer be able to offer their
services as securities transfer agents.

Small Business Administration (SBA)

On February 20, 2008, Advocacy submitted

a comment letter to SBA recommending ad-
ditional analysis of the agency’s proposed

rule to establish women-owned small business
(WOSB) federal contract procedures, published
on December 27, 2007. Advocacy expressed
concern that the requirement in SBA’s proposal
for agencies to make a finding of discrimination
prior to the use of a set-aside process for WOSB
contracts may actually shift the burden onto the
WOSB community to compel agency action on
research, analysis, and ultimately, a finding of
discrimination. Advocacy recommended that
the rule’s FRFA should provide cost data on the
effort required by WOSBs if they are expected to
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play a role in compelling agencies to determine
evidence of discrimination.

Social Security Administration (SSA).

On October 10, 2008, Advocacy submitted a
letter to SSA asking that the agency take small
hearing health care providers’ concerns into con-
sideration while promulgating its proposed rule,
Revised Medical Criteria for Evaluating Hear-
ing Loss. The SSA certified that the regulation
would not have a significant economic impact on
a substantial number of small businesses because
it only affected individuals. However, Advo-
cacy was contacted by small hearing health care
providers voicing concern about their financial
ability to comply with the regulation’s require-
ments, and in its letter Advocacy provided SSA
with examples of how certain provisions in the
rule would impose significant economic impacts
on the affected health care providers.

Transportation Security Administration
(TSA)

On November 2, 2007, Advocacy filed com-
ments with the Department of Homeland Secu-
rity’s TSA on proposed regulations for its Secure
Flight Program. Advocacy commented that TSA
may not have fully considered the economic
impact on aircraft operators and travel agents as
required by the RFA. Under the Secure Flight
Program, aircraft operators would be required

to request certain information from passengers
and to transmit that information to TSA so that
the agency could conduct watch list matching
and transmit boarding pass printing instructions
back to aircraft operators. TSA calculated ini-
tial reprogramming costs for this rule; however,
there may be other costs as well, as various trade
associations have advised Advocacy. Advocacy
encouraged TSA to prepare and publish for pub-
lic comment a revised IRFA to determine the full
economic impact on small entities and to con-
sider significant alternatives to meet its objective
while minimizing the impact on small entities
before going forward with the final rule.
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Anticipated regulatory issues

Apart from the pending proposals that we have
just outlined, there are additional regulatory
issues that Advocacy’s Office of Interagency
Affairs has been monitoring for anticipated ac-
tion in the near future. Some of these may not
have been the subject of a formal notice and
comment period yet, but the agencies involved
have still made it publicly known that they are
considering regulatory action. Rules the subject
of current SBREFA Panels, Executive Order
12866 reviews, and court orders are examples of
anticipated regulatory action. In other instances,
an agency has asked the pub