Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
Truth-in-Billing ) CC Docket No. 98-170
and )
Billing Format )
)
Reply Comments of the

Office of Advocacy, U.S. Small Business Administration
on the Final Regulatory Flexibility Analysis,
and the Initial Regulatory Flexibility Analysis of the
First Report and Order and Further Notice of Proposed Rulemaking

The Office of Advocacy of the United States Small Business Administration
(“Advocacy”) submits these Reply Comments to the Federal Communications Commission’s
(“FCC” or “Commission”) First Report and Order and Further Notice of Proposed Rulemaking
(“Report & Order and FNPRM”),! in the above-captioned proceeding. Although Advocacy
supports the Commission’s goal to reduce unauthorized charges to customers by clarifying
information on telephone bills, the FCC’ s regulatory flexibility analysis suffers from the same
vagueness and lack of basic information as the telephone bills the rulemaking is designed to cure.
Both the final and initial regulatory flexibility analyses are fundamentally flawed, as they do not
identify any of the compliance requirements contained in the Report & Order and FNPRM nor

appraise the cost of these far-reaching and expensive regulations on small businesses.

! In re Truth-in-Billing and Billing Format, First Report and Order, and Further Notice of Proposed

Rulemaking, CC Docket No. 98-170, FCC 99-72 (rel. May 11, 1999).
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Congress established the Office of Advocacy in 1976 by Pub. L. No. 94-305 to represent
the views and interests of small business within the Federal government. Advocacy’s statutory
duties include serving as afocal point for concerns regarding the government’ s policies as they
affect small business, developing proposals for changes in Federal agencies' policies, and
communicating these proposals to the agencies.®> Advocacy also has a statutory duty to monitor
and report on the Commission’s compliance with the Regulatory Flexibility Act of 1980
(“RFA”),* as amended by the Small Business Regulatory Enforcement Fairness Act of 1996,
Subtitle 11 of the Contract with America Advancement Act (“ SBREFA”).>

The RFA was designed to ensure that, while accomplishing their intended purposes,
regulations did not unduly inhibit the ability of small entities to compete, innovate, or to comply
with the regulation.® The major objectives of the RFA are: (1) to increase agency awareness and
understanding of the impact of their regulations on small business; (2) to require that agencies
communicate and explain their findings to the public; and (3) to encourage agencies to use
flexibility and provide regulatory relief to small entities where feasible and appropriate to its
public policy objectives.” The RFA does not seek preferential treatment for small businesses,
Rather, it establishes an analytical process for determining how public issues can best be
resolved without erecting barriers to competition. To this end, the RFA requires the FCC to
analyze the economic impact of proposed regulations on different-sized entities, estimate each

rule’'s effectiveness in addressing the agency’ s purpose for the rule, and consider alternatives that

Codified as amended at 15 U.S.C. 88 634 a-g, 637.

15 U.S.C. § 634c(1)-(4).

Pub. L. No. 96-354, 94 Stat. 1164 (1980)(codified at 5 U.S.C. 8 601 et seq.) (“RFA”).

Pub. L. No. 104-121, 110 Stat. 857 (1996)(codified at 5 U.S.C. § 612(a)) (“SBREFA”).

5U.S.C. §601(4)-(5).

See generally, Office of Advocacy, U.S. Small Business Administration, The Regulatory Flexibility Act: An
Implementation Guide for Federal Agencies, 1998 (“ Advocacy 1998 RFA Implementation Guide”).
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will achieve the rule's objectives while minimizing the burden on small entities.?®

The goals of the Report & Order and FNPRM are admirable. Advocacy agrees with the
Commission and the Comments of the Telecommunications Resellers Association that it isin the
best interest of both small telephone providers and small business end users to have accurate and
understandable bills.” A clearly organized bill containing descriptions of services provided as
well as other important information will likely reduce customer confusion and unauthorized
charges from slamming or cramming. However, admirable goals do not excuse the FCC from its
statutory duty to analyze or lighten, as appropriate, the compliance burdens that the new
regulations would impose on small businesses.

Regrettably, the Commission’s Final and Initial Regulatory Flexibility Analyses
(“FRFA” and “IRFA” respectively) for the Report & Order and FNPRM are scant, cursory, and
contradictory. Specifically, the Commission’s FRFA and IRFA do not comply with the RFA
because the Commission: (1) failed to identify properly small ILECs as small businesses, (2) did
not describe a single one of the compliance requirements adopted or their impacts, and (3) failed
to discuss aternatives to minimize inequitable burdens on small entities. The Commission
allegesthat it istrying to clarify telephone bills for customers. Y et by evading compliance with
the RFA, the carriers who must comply with the proposal have not been provided any
information about the proposal’ s impact, cost, or value, leaving the Commission in the dark as to
the efficacy of its proposal.

1. Both the Final and Initial Regulatory Flexibility Analysis Failed to |dentify Properly
Small ILECs as Small Businesses

8 5U.S.C. § 604.
° Comments of the Telecommunications Resellers Association, to the Further Notice of Proposed
Rulemaking in CC Dkt. No. 98-170 (July 9, 1999).
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Both the FRFA and the IRFA did not accurately identify all small entities affected
because it did not identify small incumbent local exchange carriers (“ILECS’) as small entities. *°
In arecent letter to the Commission, Advocacy advised the Commission that it was violating the
RFA in severa agency rulemakings by failing to identify small ILECs as small entitiesin its
regul atory flexibility analyses.** Under the Small Business Act and the RFA, the Small Business
Administration (“SBA”) has the statutory authority to determine size standards. Unfortunately,
the FCC has ignored the Small Business Act and the RFA to the effect that the size standards
used in this proposal are not in compliance.*? . Advocacy fully agrees with the Comments of the
United States Telephone Association™® which asks the Commission to reconcile its small
business definition with the SBA’ s definition and recognize small ILECs as small entities.
Advocacy again requests that the Commission bring its size standards into accord with the SBA.
Continued denial of small ILECs as small entities is contrary to the letter and spirit of the Small
Business Act and the RFA and is reviewable on appea as an integral issue in the Commission’s
FRFA.

2. The Final and Initial Regulatory Flexibility Analyses Failed to Describe Compliance
Burdens

The FCC's FRFA and IRFA are deficient because they do not describe the compliance
burdens contained in the Report & Order and FNPRM. In the FRFA, the Commission stated that

the order did not impose any compliance requirements.** This assertion by the Commission is

10 Report & Order and FNPRM, paras. 8, 108.

n Letter from Jere W. Glover, Chief Counsal, Office of Advocacy U.S. Small Business Administration, to
William Kennard, Chairman, Federal Communications Commission, CC Dkt. 98-147, CC Dkt. 99-68, CC Dkt. 97-
181 (May 27, 1999).

12 Report & Order and FNPRM, Appendix C, para. 8.

13 Comments of the United States Telephone Association, to the Further Notice of Proposed Rulemaking in
CC Dkt. No. 98-170 at 9-11 (July 9, 1999).
14 Report & Order and FNPRM, para 101.
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simply not true. The Report and Order contains numerous compliance requirements,™ and the
FCC must be aware of the fact, because it submitted an information collection to the Office of
Management and Budget (“OMB”) for approval under the Paperwork Reduction Act.’® Surely
this submission to OMB was not superfluous. Furthermore, a reference to the OMB request
appears directly after the FRFA in the order, making the inherent contradiction readily apparent.

While the FRFA is completely insufficient, the IRFA makes a mockery of the RFA. It
can scarcely be characterized as informative. It was not designed to elicit information, impacts,
burdens, or aternatives — information that is crucial and an important condition precedent to an
FRFA, which by law must address comments received. Although the Commission
acknowledges that it is proposing compliance requirements, the agency does not describe them
with any specificity. Instead, the FCC gives avague referral, “We seek comment on a proposal
designed to increase the accuracy and understandability of telephone bills to customers.”*’ This
is about the same amount of information that is conveyed in the docket’stitle. The RFA requires
agencies to describe the projected reporting, recordkeeping, and other compliance requirements.
A mere reference to an undefined requirement — or in this case, series of requirements — does not
meet FCC'’ s statutory obligation under the RFA.

The Congressiona intent of the RFA was for federal agencies to use regulatory flexibility

analysis as an analytical discipline. If the disciplineis followed throughout the rulemaking

1 Advocacy identified at least nine different requirements placed on carriers: (1) charges are to be displayed

according to service provider (para. 31), billswill clearly identify new service providers (para. 33), (2) services must
be accompanied by a brief, clear, plain language description of services rendered (para. 38), (3) descriptions must
convey enough information to enable a customer to verify services (para. 40), (4) carriers must clarify which charges
are deniable (para. 44), (5) federal regulatory charges should be clearly described (para. 49), (6) carriers must
identify line item charges associated with regulatory action (para. 50), (7) line items should be uniform and standard
across the industry (para. 54), (8) carriers must display atoll-free number for inquiry and dispute of charge (para.
65), and (9) carrier’s agents at toll-free number must have authority to resolve consumer complaints on the carrier’s
behalf (para. 65).

16 Report & Order and FNPRM, para. 104.
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process, the agency’ s analysis will help reach awell-founded decision. As part of the process,
the agency will gather information on the costs of compliance as well as the benefits of the rule.
The agency can then balance these interests and share the analysis with the public and any
reviewing courts. The FCC has inexplicably missed an excellent opportunity to justify its
decision, to ward off severe criticism and objections, and to protect the rulemaking from judicial
challenges. Instead, by saying the FNRPM has no impact on the CMRS industry when it clearly
does, the Commission is destroying any credence that it might be due for fully considering the
impact of the regulation on small entities, as Congress mandated that it should.

When considering compliance burdens, the Commission must consider the length of time
asmall entity has to come into compliance. Although the Commission released a public notice
delaying the enforcement of the Report and Order,® the original 30-day period before the truth-
in-billing rules are enforceable is not enough time for any businesses, let aone small entities, to
come into compliance with these far-reaching and expensive regulations.™® This extremely short
period is especially burdensome on small carriers which often do not do their own billing, have
limited resources, and limited customer base to spread the costs of compliance. The Commission
should have included, as part of its FRFA and IRFA, an analysis of the additional cost that such a
short deadline would impose on small carriers (e.g. premium printing costs, billing procedure, re-
tooling, etc.).

3. The Final and Initial Regulatory Flexibility Analyses Failed to Discuss Alter natives
to Minimize Burdensome Impact on Small Entities

Finally, the Commission did not discuss aternatives in the FRFA and IRFA that would

minimize burdensome impact on small entities. The FRFA makes some attempt to discuss

v Report & Order and FNPRM, para. 109.
18 Public Notice CC Dkt. 98-170, (rel. July 20, 1999).
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aternatives, but the alternatives that are listed are merely rules the FCC decided not to adopt
across the board for all carriers. No accommodations are made for the disparate impact on small
entities, which have limited resources and ability to respond to drastic changes in their billing
practices.

The IRFA makes the FRFA look good by comparison. The Commission flagrantly
violated the RFA by failing to discuss any aternatives. The Commission’s statement that the
proposals made in the FNPRM placed the minimum burden on small entities is unsupported by
any analysis of what burdens are imposed or any justification for this conclusion.® At the very
least, the Commission must consider the four alternatives laid out by Congressin the RFA: (1)
differing compliance requirements or timetables, (2) clarification, consolidation, or
simplification of compliance requirements, (3) use of performance rather than design standards,
and (4) and exemption — either in whole or in part — for small entities.”> An analysis of the
compliance burdens and alternatives that would minimize burden while still achieving the
Commission’s goalsis an important part of aregulatory flexibility review, and the Commission
isrequired by law to adequately consider these sections of the IRFA.

Conclusion

In light of the FCC’s cavalier treatment of the RFA that is apparent in the FRFA and the
IRFA, Advocacy would like to remind the Commission that SBREFA amended the RFA to make
compliance with the law judicially reviewable?* Courts can and have vacated and remanded

rulemakings to federal agencies for failing to comply with Congress' directivesin the RFA.%

19 Report & Order and FNPRM, para. 119.

2 Report & Order and FNPRM, Appendix C, para. 12.

2 5U.S.C. § 603(c)(1)-(4).

2 5U.S.C. § 611(a)(1)-(2).

= North Carolina Fisheriesv. Daley, 16 F. Supp. 2d 647 (E.D. Va. 1997); Northwest Mining Ass n v.
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In the Report & Order and FNPRM, there wasn’t even a modicum of effort to comply
with the law. The FRFA and the IRFA failed to identify properly small entities, describe
compliance burdens, or discuss alternatives to minimize impact on small entities. What was
included was boilerplate language without thought or concern for the impact on small entities or
adesire to comply with the law.

Thisisnot to say that the rule is not well-intended. Slamming and cramming take their
toll on small business end users as well asresidential users. Regrettably, the FCC missed an
opportunity to justify its decision, support its conclusions, and garner complete support for this

regulation that would have resulted from a thoughtful and objective analysis.

Respectfully submitted,
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Jere W. Glover Eric Menge =
Chief Counsel for Advocacy Assistant Chief Counsel
for Telecommunications

July 26, 1999

Babbitt, 5 F. Supp. 2d 9 (D.D.C. 1998); Southern Offshore Fishing Ass'nv. Daly, 995 F. Supp. 1411 (M.D. F.
1998);
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