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SIPs that demonstrate compliance with
only a 4-month period in 2004, their
emission budgets will be larger than
needed to meet an emission cap of 0.15
Ibs/mmbtu in 2004. Therefore, States
will have more than their sources need
to achieve the 0.15 lb/mmBtu level in
2004. The States will have flexibility to
allocate these allowances recognizing
that some sources—such as the three
sources noted above—may need extra
time to comply.

Furthermore, even though we
projected that it would take 19 months
to install SNCR, the actual installation
process is projected to take only 8
months. The majority of the 19-month
installation is related to obtaining a
construction permit (9 months). Because
sources should have a strong indication
of whether they are going to be
regulated under a State’s Phase II
rulemaking before the rulemaking is
complete, sources could begin this
process before a State’s rule was
finalized. In addition, because only a
small number of sources are involved,
States may have opportunities to
expedite their construction permitting
process.

However, for sources in the fine-grid
portions of Georgia and Missouri, we
propose a May 1, 2005 compliance date.
This date will give them 25 months to
install necessary controls if States
submit SIPs by April 1, 2003. In
Missouri, at most three installations of
SNCR are projected, or two installations
of SCR and one installation of SNCR. In
Georgia, installations would be not more
than seven SNCRs, or two SCRs and one
SNCR. In our analysis, we projected that
two SCRs and one SNCR could be
installed in less than 25 months and
that seven SNCR’s could be installed in
23 months (September 2000 Feasibility
memorandum, docket # A-96-56, item
# XII-K—46). Furthermore, sources in
both Georgia and Missouri are already
installing some post-combustion
controls to come into compliance with
ozone nonattainment SIPs. In addition,
because much of the work that will be
done in Georgia and Missouri will be
done after post-combustion controls
have been installed in many other
States, sources in these States will be
able to take advantage of expertise
gained in these other installations to
reduce the amount of time required to
install the controls. For these reasons,
we believe the May 1, 2005
implementation date is feasible for
Georgia and Missouri.

We are also aware that States could
choose to utilize the compliance
supplement pool to assist units that
demonstrate a need for a longer
compliance timeframe, particularly, the

small number of units in Phase II States
that might decide to install post-
combustion controls. Furthermore,
sources could choose to use the trading
system to help meet these compliance
dates, either by purchasing credits from
other parties or by banking emissions at
other units they control and using those
credits as needed.

2. How Will This Affect Electric
Reliability?

Concerns about electric reliability
arise whenever units are down,
particularly during periods of peak
demand. Since units may need to be off-
line for longer periods of time to install
emission controls than they normally
would be if the units were just being
shut down to perform other scheduled
maintenance, the installation of
emission controls may increase
concerns about reliability. The potential
impact varies depending on the number
of units that have to install controls, the
additional time that these units have to
be taken off-line, and the number of
units that are off-line at one time.

We do not anticipate that the
installation of NOx controls, including
SCR, will threaten the reliability of the
power supply, even during the summer
months when the demand for electricity
is highest. Since SCR is a post-
combustion control device that is not
part of the boiler, most of the SCR
retrofit can be constructed while the
boiler is operating to supply electricity.
The boiler needs to be turned off only
when the SCR is actually connected to
the ducts leaving the boiler. Owners and
operators of electric power plants
normally schedule connections of these
controls during off-peak periods
(usually spring or fall), when they
already plan to shut down the unit to
perform other scheduled maintenance.

The EPA and industry groups
examined the reliability of the power
supply in the context of a May 2003
compliance date for the entire NOx SIP
Call region. Based on these studies, we
concluded that installation of NOx
controls for the entire NOx SIP Call
region (including Phase I and Phase II
affected units and affected units in
Georgia and Missouri) by May 1, 2003
will not threaten the reliability of the
electric power supply. Therefore, we
conclude that providing additional time
(an additional year and 1 month) for the
installation of controls on some of the
affected units further ensures that the
reliability of the electric power supply
will not be threatened by this rule.25

25 We assumed that sources in States affected
under the OTC MOU and the Section 126 action
will install controls by May 1, 2003, but sources in

a. Reliability in Georgia and Missouri.
In the final NOx SIP Call and the final
Section 126 Rule, we included the
compliance supplement pool to address
commenters’ concerns regarding
electricity reliability. Therefore, to
remain consistent with the intent of the
original NOx SIP Call, we are proposing
to include compliance supplement
pools for Georgia and Missouri. As
under the original NOx SIP Call, Georgia
and Missouri may distribute the
allowances in their respective pools
either based on early reductions,
directly to sources based on a
demonstrated need, or by some
combination of the two methods. (For a
more complete discussion of how
compliance supplement pool
allowances may be distributed under
the NOx SIP Call See 63 FR 57429.) The
allowances from the pools may be used
to account for emissions during the first
two ozone seasons that Georgia and
Missouri are required to comply, which
under this proposal would be in 2005
and 2006. The size of their compliance
supplement pools have been adjusted to
account for the proposed change in
geographic coverage. See section ILF. of
today’s action for a complete discussion
of how the size of Georgia and
Missouri’s compliance supplement
pools were calculated.

With a later compliance date (May 1,
2005 as proposed) than the rest of the
SIP Call region and the Section 126
region, we believe that concerns about
the risk to electric reliability due to the
installation of controls in Georgia and
Missouri are not justified. Sources in
both Georgia and Missouri are expected
to install some NOx controls before May
1, 2005 as part of the States’ ozone
attainment plans. Furthermore, by May
1, 2005, we expect there to be an active
NOx allowance market on which
sources in Georgia and Missouri could
rely should they experience an
unexpected delay in installing controls.

L. What Are We Proposing for
Wisconsin?

In the NOx SIP Call litigation, the
Wisconsin industry petitioners argued
that the emissions from Wisconsin do
not contribute significantly to
nonattainment in any other State.
Section 110(a)(2)(D)(i)(I) requires that a
State “contribute significantly to

the other States affected by the SIP Call (Alabama,
Tllinois, South Carolina, Tennessee and portions of
Indiana, Kentucky, and Michigan) will have until
May 31, 2004 to install controls. In this action, we
are proposing that Georgia and Missouri will have
until May 1, 2005 to install controls. Sources that
will not have to complete installation of controls
until May 31, 2004 represent approximately 40
percent of the generation capacity in the SIP Call
Region.
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nonattainment in * * * any other
State” in order to be included in the
challenged SIP Call. 42 U.S.C.
7410(a)(2)(D)@{)(I). The Court held that
“EPA erroneously included Wisconsin
in the NOx SIP Call because EPA failed
to explain how Wisconsin contributes to
nonattainment in any other State,” 213
F.3d at 361 (emphasis in original). The
Court noted that the record showed only
that emissions from Wisconsin
contribute to violations of the standard
over Lake Michigan.

Our ‘“zero-out” modeling of
Wisconsin emissions using UAM-V
shows that emissions from Wisconsin
impact ozone levels in neighboring
States, but not during exceedances of
the 1-hour NAAQS (i.e., these impacts
occur when ozone levels are below the
NAAQS). For the OTAG episodes we
modeled, the ozone impacts of
Wisconsin on 1-hour nonattainment are
predicted in the northwestern part of
Lake Michigan near the shore line of
Wisconsin. In the NOx SIP Call
rulemaking, we concluded that impacts
over the lake should be considered as
contributions to States bordering the
lake (i.e., Michigan, Indiana, and
Illinois) because of lake breeze effects
(63 FR 57386, October 27, 1998). The
Court found that we had not provided
adequate support for this determination
and vacated the rule’s application to
Wisconsin for the 1-hour standard
(Michigan v. EPA, 213 F.3d at 681).

We agree that additional modeling
would be necessary in order to find that
Wisconsin significantly contributes to
downwind 1-hour nonattainment in any
other State and to include Wisconsin in
the NOx SIP Call at this time. Since we
do not currently have the modeling
necessary to make such a proposal, we
intend to exclude the entire State of
Wisconsin from the requirements of the
1-hour basis of the NOx SIP Call to
conform to the Court’s decision.

We are not, however, proposing to
determine that Wisconsin’s emissions
do not contribute significantly to
nonattainment downwind. We have not
completed the additional modeling
analysis for the States that are part of
the OTAG region but were not included
in the final NOx SIP Call. In the final
NOx SIP Call, we took no action on
whether emissions from sources in 15
States 26 in the OTAG region do or do
not contribute significantly to
downwind nonattainment, or interfere
with maintenance downwind, under
either the 1-hour or the 8-hour ozone

26 Arkansas, Florida, lowa, Kansas, Louisiana,
Maine, Minnesota, Mississippi, North Dakota,
Nebraska, New Hampshire, Oklahoma, South
Dakota, Texas, Vermont.

NAAQS. We will continue to review
available information on the downwind
impacts of these States. We plan to look
at the impacts of Wisconsin in
conjunction with any further analysis
on the remaining 15 States. To date, we
have stayed the 8-hour basis of the SIP
Call Rule (65 FR 56245, September 18,
2000) and the Court has stayed
consideration of the 8-hour basis of the
SIP Call Rule. Today’s action to exclude
Wisconsin from the 1-hour basis of the
SIP Call does not address whether
Wisconsin should remain subject to the
8-hour basis of the SIP Call. We will
address that issue at the time it lifts the
stay as it applies to Wisconsin.

M. How Are the 8-Hour NAAQS Rules
Affected by This Action?

As noted above, the revisions to the
NOx SIP Call proposed in today’s action
respond to the Court’s decision in
Michigan v. EPA. The Court’s decision
and today’s proposal concern issues
arising under only the 1-hour ozone
NAAQS, and not the 8-hour NAAQS.
Accordingly, none of the actions
proposed today—the definition of EGU
and the control requirements for IC
engines, and implications for the State
budgets; the SIP submission dates; the
revised emissions budgets for Alabama,
Georgia, Michigan, and Missouri; and
the exclusion of Wisconsin—if
finalized, would have any effect on any
requirements of the SIP Call on States
under the 8-hour NAAQS. Because of
the litigation concerning the 8-hour
ozone NAAQS, we have stayed all of the
requirements of the SIP Call under the
8-hour NAAQS, ranging from the SIP
submission dates to the control
requirements (65 FR 56245, September
18, 2000). After the litigation concerning
the 8-hour NAAQS is resolved, we will
determine whether to proceed with the
8-hour requirements under the SIP Call.

ITI. What Are the Administrative
Requirements?

A. Executive Order 12866: Regulatory
Impact Analysis

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant”” and, therefore,
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

1. Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the

environment, public health or safety, or
State, local, or tribal governments or
communities;

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This proposed action, which responds
to the court decisions in Michigan v.
EPA, 213 F.3d 663 (D.C. Cir. 2000) (NOx
SIP Call); Appalachian Power v. EPA,
249 F.3d 1032 (D.C. Cir. 2001) (Section
126 Rule), and Appalachian Power v.
EPA, 251 F.3d 1026 (D.C. Cir. 2001)
(NOx SIP Call Technical Amendments),
is a “significant regulatory action”
under Executive Order 12866 because it
raises novel legal or policy issues and is,
therefore, subject to review by OMB.

Since this is a “significant regulatory
action,” a Regulatory Impact Analysis
(RIA) is required. We are using the
original RIAs prepared for the three
actions at issue in the cases listed above
[“Regulatory Impact Analysis for the
NOx SIP Gall, FIP, and Section 126
Petitions” (Docket A-96-56)] and
[“Regulatory Impact Analysis for the
Final Section 126 Rule” (Docket A—97—
43)], which contain cost and benefit
analyses and economic impact analyses
reflecting requirements of those rules. In
addition, we are using an update to
some of the information in the final
NOx SIP Call RIA entitled, “NOx
Emissions Control Costs for Stationary
Reciprocating Internal Combustion
Engines in the NOx SIP Call States”
(August 11, 2000), an analysis prepared
for the IC engine portion of this action.
This analysis indicates that there is less
cost incurred per engine than shown in
the original RIA which was prepared for
the final NOx SIP Call. This document
is available for public inspection in
Docket A—96—56 which is listed in the
ADDRESSES section of this preamble.

B. Executive Order 12898:
Environmental Justice

This action does not involve special
consideration of environmental justice
related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). For the final NOx SIP Call and
Section 126 Rules, the Agency
conducted general analyses of the
potential changes in ozone and
particulate matter levels that may be
experienced by minority and low-
income populations as a result of the
requirements of these rules. These
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findings were presented in the RIA for
each of these rules. Today’s action does
not affect these analyses.

C. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Order has the potential to influence
the regulation. This action is not subject
to Executive Order 13045 because it
does not concern an environmental
health or safety risk that we have reason
to believe may have a disproportionate
effect on children and it is not
economically significant under
Executive Order 12866.

D. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
section 6 of Executive Order 13132, EPA
may not issue a regulation that has
federalism implications, that imposes
substantial direct compliance costs, and
that is not required by statute, unless
the Federal government provides the
funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. The EPA also may not issue

a regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed action addressing the
NOx SIP Call and Section 126 Rules
does not have federalism implications.
It will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132.

In issuing the SIP Call, EPA acted
under section 110(k)(5), which requires
the Agency to require a State to correct
a deficiency that EPA has found in the
SIP. In October 1998, EPA issued its
final SIP Call Rule finding that the SIPs
for 22 States and the District of
Columbia were substantially inadequate
because they did not regulate emissions
that significantly contribute to
downwind nonattainment in other
States. On March 3, 2000, the D.C.
Circuit largely upheld that rule but
remanded certain minor issues and
vacated and remanded other minor
issues to the Agency for further
consideration. Michigan v. EPA, 213
F.3d 663 (D.C. Cir. 2000) (NOx SIP Call).
Today, EPA is proposing action on these
remanded and remanded and vacated
portions of the rule. This action also
responds to an issue that the court
remanded and vacated in the challenge
to the NOx SIP Call Technical
Amendments. Appalachian Powerv.
EPA, 251 F.3d 1026 (D.C. Cir. 2001)
(NOx SIP Call Technical Amendments).

With respect to the proposed action
concerning the definition of EGU and
the level of control for internal
combustion engines, the proposed
action revising the emission budgets for
Georgia, Missouri, Alabama, and
Michigan, and the SIP submission and
source compliance dates, EPA’s
proposal does not impose any
additional burdens beyond those
imposed by the final NOx SIP Call.
Thus, today’s action does not alter the
relationship established by the final SIP
Call Rule, which remains in place for 19
States (including Alabama and
Michigan) and the District of Columbia.
Moreover, no aspect of the proposed
rule changes the established
relationship between the States and EPA
under title I of the CAA. Under title I
of the CAA, States have the primary
responsibility to develop plans to attain
and maintain the NAAQS. As found by
the court, the States have full discretion
under the SIP Call Rule to choose the
control requirements necessary to

address the transported emissions
identified by EPA in the SIP Call.

As provided in the final action
promulgating the SIP Call and the
Technical Amendments, the SIP Call
will not impose substantial direct
compliance costs. While the States will
incur some costs to develop the plan,
those costs are not expected to be
substantial. Moreover, under section
105 of the CAA, the Federal government
supports the States’ SIP development
activities by providing partial funding of
State programs for the prevention and
control of air pollution. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

Today’s rule also responds to the
Court’s decision in Appalachian Power
v. EPA, 249 F.3d 1032 (D.C. Cir. 2001)
(Section 126 Rule). This action imposes
no new requirements that impose
compliance burdens beyond those that
EPA established under the final Section
126 Rule (January 18, 2000).

E. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ‘“‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Today’s action does not significantly or
uniquely affect the communities of
Indian tribal governments. The EPA
stated in the final NOx SIP Call Rule,
the Technical Amendments Rule, and
the Section 126 Rule that Executive
Order 13084 did not apply because
those final rules do not significantly or
uniquely affect the communities of
Indian tribal governments or call on
States to regulate NOx sources located
on tribal lands. The same is true of
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today’s action. Thus, Executive Order
13175 does not apply to this rule.

In the spirit of Executive Order 13175,
and consistent with EPA policy to
promote communications between EPA
and tribal governments, EPA
specifically solicits additional comment
on this proposed rule from tribal
officials.

F. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This summary of the energy impact
analysis report estimates the energy
impacts associated with the Phase II
portion of the NOx SIP Call, in
accordance with Executive Order 13211.
It covers all EGUs that do not participate
in the Acid Rain Trading Program and
reciprocating internal combustion
engines (RICE) in the District of
Columbia and the 21 States of the NOx
SIP Call region, as well as all NOx SIP
Call sources (cement kilns, utility
boilers, industrial boilers, combustion
turbines, and RICE) in the fine grid
portions of Georgia and Missouri. In
addition, this analysis does not consider
impacts on sources in the coarse grid
portions of Michigan and Alabama since
these sources are not covered in the
Phase II rulemaking. The Agency
identified applications of control
devices appropriate for this analysis that
provide high levels of NOx reduction at
relatively low cost, with an average cost
of less than $2,000 (1990 dollars) per
ozone season ton of NOx removed,
among them: SCR and NSCR, fluid
injection (steam or ammonia—termed
SNCR), and LEC. Through its analysis,
the Agency identified three relevant
energy effects that occur during normal
operation of these devices: increased
energy demands required by control
devices and equipment, increased
energy use due to pressure drop and
changes in the stoichiometry of the
combustion process, and energy credits
from improved combustion. Each of
these NOx controls has at least one of
these energy effects as part of their
normal operation.

The United States consumed over 22
quads (quadrillion Btus) of natural gas
in 1999.26 With respect to energy
sources, the application of LEC
technology to natural gas-driven
internal combustion (IC) engines
amounts to a savings of about 4,000
million British thermal units (MMBtus)
per unit, or about 70 billion Btus for all
affected IC engines (about 70 million
cubic feet of gas). This amounts to about

26 National Energy Foundation web page: http://
www.nef1.org/ea/eastats.html.

three tenths of one percent of the
nation’s annual consumption.
Consequently, the application of LEC
technology leads to a small savings in
natural gas use nationwide by affected
sources and their firms, but not a large
enough savings to affect the price or
distribution of gas in the United States.

The additional coal necessary to
compensate for the loss of efficiency
from SCR and SNCR controls amounts
to about 11 MMBtus per affected coal-
fired boiler, or 89 MMBtus per year per
source. For all affected utility and
industrial coal-fired boilers, this
translates to slightly more than 70
billion Btus. The United States also
consumed over 22 quads of coal in
1999. Therefore, the net increase in coal
consumption necessary for affected
boilers to compensate for their
efficiency loss amounts to about three
ten-thousandths of one percent of the
nation’s annual demand for coal. The
change in demand for coal caused by
NOx control efficiency loss will not be
of sufficient magnitude to affect coal
prices. In addition, the reduction in
electricity output in response to the
requirements of the Phase II NOx SIP all
rulemaking is less than one-half of one
percent of predicted nationwide output
between 2005 and 2010 (to approximate
a 2007 projection). Because utilities
constantly adjust their output to match
demand, and because demand fluctuates
more widely than the predicted
reduction in electricity output from the
Phase II rulemaking, this report
indicates there will be no significant
effect on production or the factors of
production imposed by the NOx SIP
Call for affected boilers.

Therefore, we conclude that the
proposed rule when implemented is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. For more information on the
results of this analysis, please consult
the energy impact analysis report in the
public docket for this rule.

G. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
2 U.S.C. 1532, EPA generally must
prepare a written statement, including a
cost-benefit analysis, for any proposed
or final rules with “Federal mandates”
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any 1 year. A
“Federal mandate” is defined to include

a “Federal intergovernmental mandate”
and a “Federal private sector mandate”
(2 U.S.C. 658(6)). A “Federal
intergovernmental mandate,” in turn, is
defined to include a regulation that
“would impose an enforceable duty
upon State, local, or tribal
governments,” (2 U.S.C. 658(5)(A)(i)),
except for, among other things, a duty
that is “‘a condition of Federal
assistance” (2 U.S.C. 658(5)(A)(1)). A
“Federal private sector mandate”
includes a regulation that “‘would
impose an enforceable duty upon the
private sector,” with certain exceptions
(2 U.S.C. 658(7)(A)).

The EPA prepared a statement for the
final NOx SIP Call that would be
required by UMRA if its statutory
provisions applied. Today’s action does
not create any additional requirements
beyond those of the final NOx SIP Call,
therefore no further UMRA analysis is
needed.

An Unfunded Mandates Analysis was
prepared for the proposed Section 126
Rule which was published on May 25,
1999. The EPA updated this analysis for
the final Section 126 Rule (January 18,
2000). This “Government Entity
Analysis for the Final Section 126
Petitions Under the Clean Air Act
Amendments Title ,” is available for
public inspection in Docket A—97—-43
which is listed in the ADDRESSES section
of this preamble. This analysis
determined that the final 126
rulemaking contained no regulatory
requirements that might significantly or
uniquely affect small governments.
Today’s action imposes no new
additional requirements above those
established in the final Section 126
Rule.

H. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis for any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined in the Small Business
Administration’s (SBA) regulations at 13
CFR 12.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
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special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed action on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This proposed action will not
impose any requirements on small
entities. This action responds to the
court decisions in Michigan v. EPA, 213
F.3d 663, Appalachian Power v. EPA,
249 F.3d 1032 (D.C. Cir. 2001), and
Appalachian Power v. EPA, 251 F.3d
1026 (D.C. Cir. 2001) (decisions on the
NOx SIP Gall, Section 126 Rule, and
NOx SIP Call Technical Amendments,
respectively). The RIA for the original
final NOx SIP Call included impacts to
small entities presuming the application
of the control strategies we modeled as
surrogates for what the States would
actually employ in their NOx SIPs. We
also prepared an analysis of impacts to
small entities affected by the Section
126 Rule. This analysis is summarized
in the RIA for the final Section 126 Rule
and included in the docket for that rule.
This action does not impose any
requirements on small entities nor will
there be impacts on small entities
beyond those, if any, required by or

resulting from the NOx SIP Call and the
Section 126 Rules.

I. Paperwork Reduction Act

Today’s action does not add any
information collection requirements or
increase burden under the provisions of
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.), and therefore is not
subject to these requirements.

J. National Technology Transfer and
Advancement Act

In addition, the National Technology
Transfer and Advancement Act of 1997
does not apply because today’s
proposed action does not require the
public to perform activities conducive
to the use of voluntary consensus
standards under that Act in the NOx SIP
Call, and NOx SIP Call Technical
Amendments. Today’s proposed action
also does not impose additional
requirements over those in the final
Section 126 Rule. The EPA’s
compliance with these statutes and
Executive Orders for the underlying
rules, the final NOx SIP Call (63 FR
57477, October 27, 1998), the NOx SIP
Call Technical Amendments (64 FR
26298, May 14, 1999; 65 FR 11222,
March 2, 2000), and the final Section
126 Rule (65 FR 2674, January 18, 2000)
is discussed in more detail in the
citations shown above.

The EPA is not proposing rule
language in today’s document. In the

final rulemaking action in this
proceeding, EPA will adopt rule
language implementing the final action.

List of Subjects
40 CFR Part 51

Administrative practice and
procedure, Air pollution control,
Environmental protection,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

40 CFR Part 52

Air pollution control, Ozone,
Reporting and recordkeeping
requirements.

40 CFR Part 96

Administrative practice and
procedure, Air pollution control,
Nitrogen oxides, Ozone, Reporting and
recordkeeping requirements.

40 CFR Part 97

Administrative practice and
procedure, Air pollution control,
Intergovernmental Relations, Nitrogen
oxides, Ozone, Reporting and
recordkeeping requirements.

Dated: February 12, 2002.
Christine T. Whitman,
Administrator.
[FR Doc. 02—3917 Filed 2—21-02; 8:45 am]
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