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	TO:
	All SBA Employees
	CONTROL NO.:
	7000-173

	SUBJECT:
	Issues with franchise, dealer, license, jobber or related agreements - Gas Stations and Minimarts
	EFFECTIVE:
	2/5/2008


SBA has determined that an increasing number of franchise, dealer, license, jobber and related agreements (including grantor deeds and deeds of trust) between major oil companies or jobbers and applicant businesses for the operation of gas stations and minimarts contain provisions that do not comply with SBA eligibility and/or credit requirements.  

Size/Affiliation Issues with Gas Stations and Minimarts: 
When an applicant business operates a gas station and/or minimart under a franchise, dealer, license, jobber or related agreement with a major oil company or jobber, and the major oil company or jobber that issued the agreement is not listed on the Franchise Registry (www.franchiseregistry.com), SBA employees, Lenders and CDCs must review the agreement in order to determine if it contains any conditions which would create affiliation between the two parties.  (Currently, there are no major oil companies or jobbers listed on the Franchise Registry.)  If affiliation is found to exist, then the applicant business is deemed to be part of a collective group and the affiliates' receipts or number of employees must be aggregated for size determination purposes.  If an affiliate is not small, then the applicant is not small and is therefore ineligible for SBA assistance.   

13 CFR §121.103(i) of SBA’s Size Standard Regulations outlines how an applicant business operating under a franchise, dealer, license, jobber or related agreement from another business may be affiliated with that business and may be ineligible.  This regulation says:
(i) Affiliation based on franchise and license agreements - - - The restraints imposed on a franchisee or licensee by its franchise or license agreement relating to standardized quality, advertising, accounting format and other similar provisions, generally will not be considered in determining whether the franchisor or licensor is affiliated with the franchisee or licensee provided the franchisee or licensee has the right to profit from its efforts and bears the risk of loss commensurate with ownership. Affiliation may arise, however, through other means, such as common ownership, common management or excessive restrictions upon the sale of the franchise interest.

Appendix 3(e) of SOP 70 50 (3), the SOP covering Legal Responsibilities, gives guidance on the types of conditions which may be found in a franchise, dealer, license, jobber or related agreement that are not acceptable to SBA and which, if present, should be reviewed for a determination of eligibility.  (Found at www.sba.gov/aboutsba/sbaprograms/elending, then click on “Regulations and SOPs” which will take you to a listing of SOPs.)   
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Past SBA reviews of certain franchise, dealer, license, jobber and related agreements between major oil companies or jobbers and applicant businesses operating gas stations and/or minimarts have identified certain covenants that have resulted in a finding of ineligibility due to size/affiliation issues.  The following are examples (though not a complete listing) of unacceptable conditions appearing in these agreements:

· A condition that gives the franchisor the absolute discretion to approve a transfer of the agreement.  

· A condition where the franchisee could not transfer its interest in the franchise without the prior written consent of the franchisor, which could be withheld by the franchisor for any reason in the franchisor’s sole subjective judgment.    

· A condition where the franchisor had the ability to choose counsel for the franchisee’s defense of legal disputes.
· A condition prohibiting the franchisee from transferring or assigning its rights under the agreement.

Lenders and CDCs can inquire about the availability of information regarding eligibility concerns surrounding a particular franchise, dealer, license, jobber or related agreement by sending an e-mail to franchise@sba.gov.

Credit Issues with Gas Stations and Minimarts:
As a reminder, SBA previously issued Information Notice 5000-987 entitled Deed Restrictions Pertaining to Gas Stations.   (Available at www.sba.gov/aboutsba/sbaprograms/elending, then click on “Notices,” then click on FY 2006.)  In the Notice, SBA stated that deed restrictions imposed by major oil companies regarding the brand of service station that may be operated on the real estate being sold to, or owned by, the applicant business are not acceptable to SBA because they severely compromise the marketability of the business real estate collateral that would be securing the SBA-guaranteed loan. 
Similarly, other provisions found in agreements with or deeds from major oil companies or jobbers have been found by SBA to be unacceptable as they have a significant impact on the value and marketability of the business real estate collateral, specifically:

· “Repurchase Options” which allow a major oil company or jobber to repurchase the applicant’s primary business asset (e.g., real estate) due to a violation of any condition, covenant or restriction in any agreement between the oil company or jobber and the applicant business.  (Please note that “Rights of First Refusal,” which allow an oil company or jobber to match future third party offers for the purchase of the gas station, are generally acceptable to SBA.)

· Covenants running with the land that require current and future owners to indemnify a major oil company for environmental contamination.  In the event participant lenders, 
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CDCs or the SBA were to foreclose upon the real estate or accept a deed in lieu, they could be required to indemnify a major oil company for environmental contamination.    

Subordination of these unacceptable provisions is insufficient to overcome the credit concerns.

SBA employees are instructed to transmit this Notice to Lenders and CDCs.  Any questions regarding this Notice should be referred Steve Olear at stephen.olear@sba.gov in the Office of General Counsel. 
_________________________



______________________  

Grady B. Hedgespeth





Frank R. Borchert

Director, Office of Financial Assistance


General Counsel
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LENDER NAME�
LOCATION�
#�
AMOUNT�
�
FIRST CITIZENS NATIONAL BANK�
MASON CITY�
1�
$210,500�
�
AMERICAN STATE BANK�
SIOUX CENTER�
1�
$192,500�
�
E.C.I.A. BUSINESS GROWTH, INC.�
DUBUQUE�
1�
$185,000�
�
IOWA TRUST & SAVINGS BANK�
EMMETSBURG�
1�
$150,000�
�
FIRST CENTRAL STATE BANK�
DE WITT�
1�
$130,000�
�
IOWA STATE BANK�
DES MOINES�
1�
$120,000�
�
AMERICAN TRUST & SAVGS BANK�
DUBUQUE�
1�
$100,000�
�
VANTUS BANK�
SIOUX CITY�
1�
$87,500�
�
CITIZENS STATE BANK�
MONTICELLO�
1�
$80,000�
�
IOWA STATE BANK�
WAPELLO�
1�
$70,000�
�
IOWA STATE BANK & TRUST CO.�
IOWA CITY�
1�
$69,300�
�
COMMUNITY STATE BANK�
ANKENY�
1�
$55,000�
�
CAPITAL ONE�
VIRGINIA�
1�
$35,000�
�
BANK OF AMERICA�
IOWA�
1�
$25,000�
�
SUPERIOR FINANCIAL GROUP�
CALIFORNIA�
1�
$5,000�
�
�
�
�
�
�






February 2008








INFORMATION





Des Moines District Office


210 Walnut Street, Rm. 749


Des Moines, IA 50309-2186


(515) 284-4422


(515) 284-4572 (Fax)


� HYPERLINK "http://www.sba.gov/ia" ��www.sba.gov/ia�





Joseph M. Folsom


District Director


(515) 284-4026


� HYPERLINK "mailto:joseph.folsom@sba.gov" ��joseph.folsom@sba.gov�








Cedar Rapids Branch Office


2750 1st Ave. NE – Ste. 350


Cedar Rapids, IA 52402


(319) 362-6405


(319) 362-7861 (Fax)





Dennis Larkin


Branch Manager


(319) 362-6405 ext. 2020


� HYPERLINK "mailto:G.D.Larkin@sba.gov" ��G.D.Larkin@sba.gov�











Standard 7(a) Loan Guaranty Processing Center


6501 Sylvan Road�Citrus Heights , CA 95610�Phone: (916) 735-1515 ext. 4368


Contact: Dusty Rhoads�Fax: (916) 930-2180 


OR


262 Black Gold Blvd.


Hazard, KY 41701


Contact: Clarence Woods


Phone: 606-436-0801 ext. 229 


Fax: (606) 435-2400 


E-mail: loanprocessing@sba.gov








Fresno Servicing Center


Fresno, CA


(559) 487-5650


(559) 487-5803 Fax





Liquidation & Purchase Center


Herndon, VA 


(703) 487-9283


(202) 481-4674 Fax





504 & PLP Processing Center


Sacramento, CA 


(916) 930-2463 or 930-2460


(916) 930-2160 FAX

















All SBA programs and services are provided on a nondiscriminatory basis.





LENDER NAME�
LOCATION�
#�
AMOUNT�
�
US BANK NA�
IOWA�
11�
$1,583,000�
�
SIOUXLAND ECON. DEV. CORP.�
SIOUX CITY�
7�
$5,669,000�
�
FIRST AMERICAN BANK�
FORT DODGE�
7�
$1,343,500�
�
DUPACO COMMUNITY CU�
DUBUQUE�
6�
$144,000�
�
BLACK HAWK ECON. DEV.�
WATERLOO�
5�
$560,000�
�
HILLS BANK AND TRUST CO.�
HILLS�
4�
$482,100�
�
NORTHWEST BANK & TRUST CO.�
DAVENPORT�
4�
$257,850�
�
COMMUNITY NATIONAL BANK�
WATERLOO�
3�
$427,500�
�
QUAD CITY BANK & TRUST CO.�
BETTENDORF�
2�
$120,000�
�
WELLS FARGO BANK�
IOWA�
2�
$45,000�
�
UPS CAPITAL BUSINESS CREDIT�
CONNECTICUT�
1�
$1,750,000�
�
AMERICAN NATIONAL BANK�
HOLSTEIN�
1�
$500,000�
�
CEDAR RAPIDS BANK AND TRUST�
CEDAR RAPIDS�
1�
$500,000�
�
AMERICAN NATIONAL BANK�
OMAHA�
1�
$440,000�
�
POLK COUNTY BANK�
JOHNSTON�
1�
$399,000�
�
GREEN BELT BANK & TRUST�
IOWA FALLS�
1�
$250,000�
�






SBA Lender Activity Report for January





�





The following lenders were participant lenders in the SBA’s 504 Loan Program in Iowa during the month of January





LENDER NAME�
LOCATION�
#�
AMOUNT�
�
PREMIER BANK�
ROCK VALLEY�
1�
$436,000�
�
LIBERTY BANK�
GRUNDY CENTER�
1�
$237,500�
�
CITIZENS FIRST BANK�
CLINTON�
1�
$224,025�
�
FIRST SECURITY BANK�
CLINTON�
1�
$192,500�
�
AMERICAN STATE BANK�
HULL�
1�
$165,000�
�
LINCOLN SAVINGS BANK�
REINBECK�
1�
$124,493�
�






LENDER NAME�
LOCATION�
#�
AMOUNT�
�
FIRST CITIZENS BANK�
NEW HAMPTON�
2�
$190,000�
�
FARM CREDIT SERVICES�
NEBRASKA�
1�
$8,800,000�
�
COMMUNITY STATE BANK�
ARKANSAS�
1�
$2,580,000�
�
PRIME BANK�
LEMARS�
1�
$845,000�
�
BANK IOWA�
DENISON�
1�
$650,000�
�
FARMERS STATE BANK�
HAWARDEN�
1�
$500,000�
�






Issues with franchise, dealer, license, jobber or related agreements – Gas Stations and MiniMarts





SBA has determined that an increasing number of franchise, dealer, license, jobber and related agreements (including grantor deeds and deeds of trust) between major oil companies or jobbers and applicant businesses for the operation of gas stations and minimarts contain provisions that do not comply with SBA eligibility and/or credit requirements.  





SBA has recently released a notice regarding this issue and we have been instructed to provide all lenders with a copy of it, which you will find attached to this newsletter. 
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A Joint Publication of the Des Moines District Office and the Cedar Rapids Branch Office








Can SBA assist agricultural producers with financing?  There is a good probability we can work with you to provide ag financing to your customers through any of our 7(a) financing programs, except for Express programs.





Generally speaking, federal financial assistance for agricultural enterprises is provided by USDA, typically the Farm Service Agency.  SBA can provide financing with its 7(a) and 504 programs upon consideration of the factors identified in the SOP.





There are two major considerations.  





If the customer is presently a borrower of USDA Farm Service Agency it is expected they would continue to utilize USDA for their agricultural production credit needs. An exception would be if they are not eligible or their application is declined by USDA for reasons other than credit.  Applicants declined by USDA for reasons of credit generally will be not eligible for SBA assistance for the same reasons.  





An example reason for ineligibility for USDA financing is not meeting the family farm definition. Applicants normally should not apply to two Federal agencies to borrow funds for a single purpose nor be bounced between the agencies. Therefore, if either Agency can make the entire loan, it must not refer the applicant to the other agency for part of the needed funds.





The second consideration is the size standard. Under 7(a), the size standard for most small businesses in the agricultural industry is $750,000 in average annual receipts. However, the chicken egg production size standard is $11.5 million and the cattle feedlot size standard is $2 million.





What can loan proceeds be used for? Under both the 7(a) and 504 loan programs loan proceeds can be used for:


1. The purchase of land, buildings, and land improvements (fencing, irrigation systems, construction of dikes, silos, barns, cranberry bogs, hog, and dairy facilities, etc.);





2. Construction, renovation, or improvement (including water systems) of farm buildings other than residences; and





3. The purchase of farm machinery and equipment.





In addition, loan proceeds may also be used in the 7(a) program for:





4. Operating expenses directly related to the farming operation, excluding personal or family living expenses;





5. The purchase of seed and the acquisition of animals; and 





6. Refinancing of debt related to the farming operation, excluding personal or family debt, providing the refinancing meets Agency policy regarding refinancing.





An option you might consider under 7(a) is our CAPLines Program where we can assist you in providing “crop input” or seasonal lines of credit for farmers.





For larger financing projects, consider our 504 fixed-asset loan program. Through this program, we can assist you in providing long-term, fixed-asset financing for a wide variety of ag uses. The 504 fixed-asset program has broader size standards than those outlined above, which means greater eligibility for agricultural concerns. 


�Contact your SBA Loan Officer today to discuss the advantages of using the SBA guaranteed loan program for your ag lending needs. 











Consider SBA Loan Programs for your Ag-Related Financing Needs








Dear Lender:





The economy is on the minds of almost every one. Though growth has slowed, it is expected to continue with a slower pace in the first half of 2008, but strengthening in the second half of the year (Economic Report of the President, � HYPERLINK "http://www.whitehouse.gov/cea/pubs.html" \o "http://www.whitehouse.gov/cea/pubs.html" �http://www.whitehouse.gov/cea/pubs.html� ). 





Earlier this month President Bush signed the Economic Stimulus Bill. The bill is a win for small business in three major ways:





Tax rebates will stimulate short term consumer spending, some of which will flow to small companies; 


A 50 percent bonus deduction on new equipment will stimulate investment that normally would be depreciated over the long term; and, 


It will double the amount of equipment costs a small business can expense in the first year to $250,000. 





We encourage you to work more closely with the small businesses in your community as we move through this rough stretch in our economy. These times present both challenges and opportunities for small businesses.  Some businesses will be struggling and will need technical and financial assistance to weather the times.  We acknowledge some will not make it.   Others will find new market opportunities, some will find ways to streamline and make their operations more efficient.  





Along with our resource partners, the Small Business Development Centers, SCORE and Women’s Enterprise Center, we are here to help you and your customers.  





Our resource partners are a valuable sources of technical assistance that can guide your customers through the challenges they face or assist them in capitalizing upon opportunities.  The counseling services they provide are free.





SBA loan guarantees can be effective tools as you work with your small business customers while assisting you in mitigating risk. Use the talents of our local SBA staff to assist you in creating a capital structure that enables your customer to be successful.  





This week marks the first in our series of SBA/USDA joint training sessions. This is an opportune time to receive updates on the programs and services of both agencies. We look forward to seeing you at one of these sessions.  





Sincerely,





�








Joseph M. Folsom


District Director








Helping your Customers Deal with Economic Challenges





SBA “TIPS AND TIDBITS”





A Note on Coding Loans to Veterans





Last month, we covered the importance of making sure your loans to veterans and businesses involved in international trade reflected their veteran or export status. We’ve since had some questions on veteran coding on the SBA Form 4 (used for PLP and 7(a) loan applications).





Form 4 does not have a Veteran status box to “check” but instead, on page 2, has an area where you enter the dates of military service for your customer. 





The “From/To” boxes for Military Service do not refer just to Service Disabled (as the form may seem to imply).  The “From/To” is where you should enter the dates of military service of any kind for your customer.





Veteran status will automatically be checked by SBA based on the dates of service. The service disabled box is to be checked only if your customer is a service disabled veteran. 





SBA Information Notice





SBA LENDER NEWS – PAGE 3 of 3 – FEBRUARY 2008





International business is a way to diversify a company's revenue generation from just the domestic market.  Shipments to Canada and Mexico top the list of international customers for firms in the Midwest.





Competition for US firms is global, not just domestic, and doing business internationally gives a firm a competitive advantage.  Prices charged in international business are generally higher than those charged domestically.





SBA has many programs and services that can help your customer start (or expand) exporting. 





SBA’s Export Working Capital Loan Program (EWCP) is both bank and user friendly.  Bank receives a 90% guaranty on either a single transaction or a revolving line of credit.  The bank can also charge fees (for increased servicing) and there are no caps on the interest rate the bank can charge.  The customer benefits because the guaranty fee is only 1/4 of 1% if the maturity of the loan is one year or less.





U.S. Export Assistance Centers (USEACs) provide one-stop information on all aspects of international trade, making it easy to find answers to any questions about international


trade.  





The SBA expert for Iowa is: John Nevell, Regional Manager, International Trade Programs the Chicago USEAC.





John can be reached at (312) 353-8065 or at � HYPERLINK "mailto:john.neville@sba.gov" ��john.neville@sba.gov�.





EWCP and the USEACs will be among the topics covered at two upcoming ReadyTalk Training Sessions offered in Iowa the week of April 20th. 





“Ready Talk” is an interactive system – allowing you to participate from your office by conference call while following along with the visual presentations using your PC.  





Look for more details on these sessions in next month’s Lender’s Advantage Newsletter.














Mark Your Calendar - International Trade Sessions in April via ReadyTalk








