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SBA Procedural Notice

g

11/5/96

 Set ExpDate"12/31/96" 12/31/96
TO:
All RAs; DDs; BMs; Field Counsels; Commercial Loan Servicing Centers; and Staff in the Offices of Field Operations, Financial Assistance and General Counsel
CONTROL NO.:
5000-678

SUBJECT:
District Office Participation in Certified Development Company Liquidation Pilot 
EFFECTIVE:
8-8-00

I.
Purpose of This Notice

This notice relates to SBA Information Notice 5000-529 and SBA Procedural Notice 5000-555, which implemented the part of Public Law 104‑208 that authorized SBA to conduct a Certified Development Company (CDC) pilot liquidation program (the “Pilot”).  Under the Pilot, SBA approved qualified CDCs to liquidate defaulted loans in order to test the effectiveness of the CDCs' performance of liquidation functions compared with SBA. The Agency selected 20 CDCs to participate in the Pilot which began in June of 1997.  The statute required SBA to report on the Pilot two years after its implementation, but did not contain a “sunset” date, that is, an ending date for the Pilot.  Therefore, SBA has continued the Pilot and, by this notice, will slightly modify the Pilot process to provide increased participation by SBA field offices (i.e., district and branch offices) in CDC liquidation plan approvals and in the subsequent oversight of CDC liquidation activities.

In order to appropriately evaluate the effectiveness of the Pilot during its initial two-year period, SBA is continuing to compare all Pilot loans with liquidation plans approved by SBA through June 30, 1999, with a similar number of 504 loans that went into liquidation during the same time period which are being liquidated by SBA (the “comparison group”).  Recoveries and case completion times for both the Pilot and comparison groups will be tracked until liquidation activities on substantially all loans in both groups are completed.  Almost half the cases in both groups are now closed.  

Legislation is now pending before Congress that would expand and make permanent the CDC liquidation pilot.  Until such time as that legislation may be enacted, only the 20 CDCs originally participating in the Pilot will be able to liquidate their loans.  After SBA approves a liquidation plan, a Pilot CDC has authority to take all recovery actions, with the exception of litigation, in order to liquidate the account.  Litigation activities are coordinated by SBA’s Senior Litigation Counsel located in Santa Ana, California, as described below.    

II. General Information and Procedures

The following procedures apply to the 20 CDCs participating in the Pilot:

A. To resolve any servicing and liquidation questions concerning a liquidation case, the Pilot CDC must refer to SOP 50 50 4 (Loan Servicing) and SOP 50 51 2 (Loan Liquidation and Acquired Property).  Any unresolved questions must be directed to Bill George at Headquarters, Office of Portfolio Management (william.george@sba.gov, or (202) 205-7103).

B. Liquidation plan procedures:

(1) For any new liquidation case, a Pilot CDC must submit its proposed liquidation plan directly to its local SBA field office prior to beginning any liquidation action. Since SBA must approve, modify, or deny a submitted liquidation plan within 10 business days after receipt, the field office must review the liquidation plan and submit the plan along with its recommendation concerning approval/disapproval to Bill George at Headquarters within 5 business days after receipt, unless otherwise advised by Headquarters.  The field office’s recommendation will then be reviewed by a liquidation plan review committee (LPRC) made up of field office liquidators and Senior Litigation Counsel.  The LPRC will notify the CDC and field office of the Agency’s final decision regarding the liquidation plan.  Once a liquidation plan is approved, the field office will place the loan into liquidation status in LLTS.

(2) Decisions to approve or deny requests pertaining to routine liquidation activity under an approved liquidation plan, or proposed minor modifications to an approved plan, must be made by the field office within 5 business days after receipt of the request from the CDC.

(3) Requests for major modifications to an approved liquidation plan must be treated as the submission of a new liquidation plan following the procedures outlined above.

C. All collateral documents must be reassigned by the SBA field office to a participating CDC to enable the CDC to undertake liquidation activities.  The reassignment will be accomplished by:

(1) endorsing each collateral document with the words, "For valuable consideration, receipt of which is hereby acknowledged, the undersigned, on behalf of the 
U. S. Small Business Administration, hereby assigns this [identify document] to [identify CDC] solely for collection purposes other than litigation”;

(2) providing copies of such endorsed documents to the CDC; and 

(3) retaining the originals of the documents in the SBA servicing field office. SBA field office counsel are responsible for ensuring that all legal requirements needed for reassignment are met.

D. After a liquidation plan is approved by SBA, the CDC’s regular servicing fees must be terminated.  Headquarters will notify Colson to terminate payment of these fees to the CDC.

E. Once a liquidation plan is approved, the CDC is authorized to carry out the plan independently of SBA except for litigation, proposed modifications to the plan, and any matter that the CDC may choose to raise with the Agency.  All property obtained by the CDC through liquidation action must be placed in the name of SBA (see SOP 50 51 2A, paragraph 11-4), subject to SBA’s prior approval.

F. Occasionally, a Pilot CDC may determine that it needs to take a specific liquidation action on an emergency basis in order to best protect the interests of the SBA and the CDC before it has an approved liquidation plan.  In such a case, the CDC must seek authorization for that action from its local SBA field office, and the field office must respond promptly.

G. All out-of-pocket expenses incurred by a Pilot CDC, including any necessary and reasonable outside legal expenses, if recoverable, will be charged to the loan.  The CDC will provide a copy of the relevant invoices and these expenses will be processed through the care and preservation of collateral (CPC) system by SBA field office staff.  Administrative costs of the CDC are not chargeable to the loan as recoverable expenses.

H. SBA retains responsibility for all litigation activities.  Therefore, a Pilot CDC must refer a loan to SBA Senior Litigation Counsel John Walz in Santa Ana, California (714-550-6063 x3620) if litigation is required. When appropriate, Senior Litigation Counsel will consult with SBA field counsel about the responsibility for such litigation.

I. For all purposes related to the CDC liquidation pilot, SBA considers participating CDCs to be independent contractors, not agents of SBA.

J. If at any time during the liquidation process, a Pilot CDC or its counsel finds an error or omission in the documentation or closing of a loan, the CDC must immediately disclose that error or omission to its local SBA field office.

K. A Pilot CDC must take actions to place a loan in liquidation or litigation in accordance with Chapter 4, paragraph 6, of SOP 50 51 2.  CDCs should attempt workouts prior to commencing liquidation action (see Chapter 7 of SOP 50 50 4).  All workout plans must be approved by SBA.  If payments are deferred as part of a workout, the CDC must inform Colson of the deferment within 15 days of SBA’s approval.

L. A Pilot CDC that submits a liquidation plan to SBA must provide Risk Management information as outlined in SOP 50 51 2, Chapter 4, paragraph 8, as an appendix to the liquidation plan.  The SBA field office will be responsible for entering the specified data in the underwriting characteristics screen in LLTS when the loan is placed into liquidation (see Appendix 16).

M. If a CDC borrower becomes 65 days delinquent on a loan and a workout plan has not been approved, SBA and the Pilot CDC must begin the process of purchasing the debenture. A request for debenture purchase must be submitted by the CDC to its local SBA field office which will forward the request to the Little Rock Commercial Loan Servicing Center, attention “Debenture Purchase Clerk.”  For further guidance on the purchase of debentures refer to SBA SOP 50 50 4, Chapter 11.

N. When a CDC has completed all necessary liquidation actions, the CDC must submit a comprehensive wrap-up report to its local SBA field office following SOP 50 51 2 guidelines.  This report is required even when the loan is paid in full.

O. If a CDC is unable to resolve an issue with its SBA field office, the CDC may submit, within a reasonable time, a written request for review to Headquarters, attention Bill George.

The primary Headquarters contacts for questions regarding the CDC liquidation pilot are Bill George and Walter Intlekofer.  

_________________________

Jane Palsgrove Butler

Associate Administrator

     for Financial Assistance

Expires: 8-1-01
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