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SBA Procedural Notice

11/5/96

 Set ExpDate"12/31/96" 12/31/96
TO:
All RAs. DDs. BMs. Field Counsels, Field Finance, PLP and Low Doc Loan Processing Center, and Commercial Loan Servicing Center Personnel
CONTROL NO.:
5000-685

SUBJECT:
National Environmental Policy Act Procedures
EFFECTIVE:
8-29-2000

In 1980 the Agency implemented Standard Operating Procedure ("SOP") 90-57, containing procedures applicable to SBA programs, including the Business Loan Program, for compliance with the National Environmental Policy Act, 42 U.S.C. §§ 4321, et seq. ("NEPA").  NEPA is designed to require federal agencies to consider the environmental consequences of those activities which “significantly affect” the “quality of the human environment.”  As a reminder, it is important that all SBA personnel use and apply SOP 90-57.  We are especially concerned that SBA field personnel involved in business financing re-familiarize themselves with this SOP and comply with its requirements.  To this end, we are making the SOP available on SBA's Intranet YES!.

As set forth in SOP 90-57, section 102(2)(C) of NEPA provides that all federal agencies prior to undertaking "major Federal actions significantly affecting the quality of the human environment," shall consider, "to the fullest extent possible" a detailed analysis of the following factors: (1) the environmental impact of the proposed action; (2) any adverse environmental effects which cannot be avoided should the proposal be implemented; and (3) alternatives to the proposed action.  42 U.S.C. § 4332(2)(C).  Such a study is known as an Environmental Impact Statement ("EIS"), and as stated is to be prepared only for major federal actions having a significant impact on the environment.  To determine if an EIS is required an environmental assessment is prepared as described below.  Even in cases where there is a “significant impact” on the environment the purpose of the statute is not necessarily to prohibit governmental actions that would have such a significant effect, but to promote more informed governmental decisionmaking that has considered the consequences of the proposed action and reasonable alternatives to the action.

The Council on Environmental Quality (“CEQ”), a federal agency created under NEPA, 42 U.S.C. § 4342, has issued regulations interpreting the statute, 40 C.F.R. Part 1500, which are binding on federal agencies pursuant to Executive Order No. 11991 (1977),  42 Fed. Reg. 26,967 (1977).  The CEQ regulations require all federal agencies to develop procedures to ensure compliance with NEPA, and encourages agencies to develop "categorical exclusions", i.e., categories of agency actions that are generally exempt from the NEPA requirements.  

Paragraph 7 of SOP 90-57, which the Agency issued in 1980 in response to the CEQ regulations, sets forth such categorical exclusions that are ordinarily not considered to be major federal actions which significantly affect the quality of the environment.  The SOP generally excludes business loans from NEPA requirements, unless those loans are both in excess of $300,000 and involve proceeds that are to be used for construction and/or the purchase of land.  The SOP provides:

h.  Business Loans and guarantees (including EOL loans, HAL Energy, and disaster loans for economic injury)

In those cases where loan proceeds for:

(1)  Construction and/or purchase of land exceeds $300,000 or 

(2)  the loan is in response to a government regulation which pertains to the environmental impact of the business operation

an environmental assessment may be required.


* * *


k.  Local and Community Development loan and guarantee actions.

In those cases where the loan is being utilized for construction in excess of $300,000, then an environmental assessment may be required.

The SOP provides that the processing loan officer must make the initial determination as to whether a loan is for a project that is categorically excluded by the SOP, and so state in the loan officer's report.  (Paragraph 5.a.).  If the project is not categorically excluded and is likely to have a significant environmental impact, the loan officer should refer the assessment to the District or Center Director for evaluation and possible consultation with Headquarters in determining whether an EIS is necessary.  (Paragraph 5.a).  A NEPA Checklist accompanying this Notice is provided for use by SBA loan officers as a means of assessing whether the loan in question is a major federal action “significantly affecting the quality of the human environment.”

For those loans that may have a significant environmental impact, an environmental assessment generally should be prepared.  Depending on the circumstances, the NEPA Checklist can in some cases serve as this assessment, although in other cases a separate environmental assessment should be prepared and attached to the Checklist.  In this regard it should be noted that under CEQ regulations, an environmental assessment is a concise document that briefly discusses the relevant issues and either reaches a conclusion that preparation of an EIS is necessary or concludes with a finding of no significant impact, in which case preparation of an EIS is unnecessary.  40 C.F.R. §§ 1501.3; 1508.9, 1508.13.  Additional explanation of an environmental assessment is found in Paragraph 5.d of the SOP.

Under the SOP, for those loans that are not categorically excluded from NEPA requirements, meaning primarily loans over $300,000 that are used for construction and/or the purchase of land, finance personnel must verify and assess the potential consequences of the project upon the environment. The SOP provides that the borrower may be required to prepare the environmental assessment or to provide information and analysis that would be used in preparing the environmental assessment.  The District or Center Director should then use a "rule of reason" in determining whether an EIS is required.  

This Procedural Notice does not apply to loans that are made by lenders without preapproval by SBA such as PLP, PCLP, SBA Express, and Community Express.  This Procedural Notice also does not apply to any loans that have already been approved by the Agency through the issuance of a loan authorization.

We are in the process of revising SOP 90-57 to provide more comprehensive guidelines for SBA field staff.  In the meantime, if there are any questions, please contact Sloan Coleman in the Office of Business Loan Policy at (202) 205-7737, or Glenn Harris in the Office of Litigation at (202) 205-6862.

Charles Tansey 

Associate Deputy Administrator for

Capital Access

Attachment

Expires: 8-1-2001

_1020500205.doc


�












