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g

11/5/96

 Set ExpDate"12/31/96" 12/31/96
TO:
All Employees
CONTROL NO.:
5000-777

SUBJECT:
Servicing and Liquidation Procedures for Borrowers Called

Into Active Military Duty  - 

for 7(a) Guaranty, CDC, 7(b) Disaster loans, and Microloans
EFFECTIVE:
1-18-2002

The purpose of this Notice is to provide SBA’s loan servicing and liquidation procedures for borrowers called into active military duty, as it relates to the “Soldiers’ and Sailors’ Civil Relief Act of 1940” and “Veterans Entrepreneurship and Small Business Development Act of 1999”.  This Notice is divided into three sections with modifications highlighted in bold:

· I  —   Servicing of 7(a) Guaranty, CDC, and 7(b) Disaster Business Loans

· II —   Liquidation of 7(a) Guaranty, CDC, and 7(b) Disaster Home & Business Loans 


· III — Servicing of 7(m)  MicroLoans

Section I – Servicing of 7(a) Guaranty, CDC, and 7(b) Disaster Business Loans

SOP 50 50 4, Loan Servicing, Chapter 5, paragraph 8.e., pages 5-12 thru 5-14 follows below in its entirety.  The “Soldiers’ and Sailors’ Civil Relief Act” has been included in this Notice to highlight the Agency’s current servicing procedures and to define “Person” which is used in the Act.

e. Deferments for Borrowers Called to Active Military Duty

(1) You should assist borrowers in adjusting their SBA obligation in contemplation of military service.  SBA does not have a policy to defer payments solely because a borrower enters the service.  Each case should be considered individually on the basis of the borrower’s ability to continue payments on the loan.  Factors to consider include:

(a) Size and structure of the company;

(b) Whether the business can continue (e.g., leased, other managers available, etc.); and

(c) Effect on the collateral with a possible shutdown of the business.

(2) Requirements of the Soldiers’ and Sailors’ Civil Relief  Act of 1940 (Title 50, U.S.C., Appendix § 526)

(a) Under the Soldiers’ and Sailors’ Civil Relief Act, no obligation bearing interest of over 6 percent per year incurred by a person in military service before that person went into the service shall, during any time that person is in military service, bear interest over 6 percent, unless a court rules that the person’s ability to pay such interest is not materially affected because of such military service.

If this issue comes up, consult with SBA counsel.

(b) “Person” in the statute means an individual (including a sole proprietorship) and does not include a corporation or partnership in which the service-member has an interest.

(c) The individual must request the deferment to obtain the reduction in interest.

(3) Requirements of the Veterans Entrepreneurship and Small Business Development Act of 1999 (PL 106-50)

(a) Deferment of 7(a) Direct, Immediate Participation (IP), and 7(b) Disaster Assistance Loans

The Veterans Entrepreneurship and Small Business Development Act , requires SBA to provide relief for 7(a) direct, IP, and 7(b) disaster assistance loans made to a qualified borrower ordered to active military duty.

Upon written request:

i SBA must defer principal and interest payments due on any 7(a) direct, IP, or disaster assistance loan.

ii The deferment must begin on the date on which the eligible reservist is ordered to active duty and must end 180 days after discharge or release from active duty.

iii During the deferment period, SBA, may at its discretion, also reduce the interest rate on the loan.

(b) Deferment of 7(a) Guaranty and 504 Loans

SBA must encourage 7(a) lenders and CDCs’ 3rd party lenders to defer payments or provide other relief as appropriate on 7(a) and 504 loans made to a qualified borrower that is eligible to apply for assistance under subsection §7(b)(3) of the Small Business Act, regarding economic injury disaster assistance, as modified by the Veterans Act.

(c) Definitions

i Qualified borrower is:

· An individual who is an eligible reservist or National Guard Member and who has an outstanding 7(a) direct, IP, or 7(b) disaster loan which he or she received before being ordered to active duty; or

· A small business that has received a 7(a) direct loan, IP, or 7(b) disaster loan before an eligible reservist or National Guard Member, who is an essential employee, was ordered to active duty.

ii Eligible reservist is:

A member of a reserve component of the Armed Forces ordered to active duty during a period of military conflict.

iii Essential employee is:

An individual who is employed by a small business concern (whether an owner or a non-owner) whose managerial or technical expertise is critical to the successful day to day operations of the small business.

iv Period of military conflict is:
· A period of war declared by Congress;

· A period of national emergency declared by Congress or by the President, or

· A period of contingency operation, as defined in Section 101(a) of Title 10, United States Code. 

Questions from lenders regarding Section-I should be directed to the local SBA field offices.  Questions from SBA field offices should be directed to A. B. McConnell, Jr., Chief, 7(a) Program Branch, at 202‑205‑5490.

Section II – Liquidation of 7(a) Guaranty, CDC and 7(b) Disaster Business & Home Loans

Chapter 4 of SOP 50 51, will include a new section 16 that will read as follows:

16. The Soldiers’ and Sailors’ Civil Relief Act of 1940, as amended, has provisions that affect liquidation actions on SBA loans in existence prior to a person’s call to active military duty.  These provisions are applicable to loans made to individuals or sole proprietors, but not to legal entities such as partnerships or corporations.  

a. Unless a court rules otherwise, there can be no sale, foreclosure or seizure of property for nonpayment of any sum due under a loan secured by mortgage, deed of trust or similar security instrument, until three months after a debtor leaves active military service.  This stay also applies to any actions under a power of sale or under a confession of judgment, and to foreclosure actions against property securing a guarantor’s obligation on a loan. 

b. IRS tax refund offsets must not take place during the time a person is in active military service.  Since SBA serviced loans over 180 days delinquent are automatically referred to Treasury for offset, they must be coded for non-referral during the period a borrower is on active military duty (use code “99” for this purpose).  

Questions from lenders on this Section-II should be directed to the local SBA field offices.  Questions from SBA staff should be directed to Walter Intlekofer at 202-205-7543.

Section III – 7(m)  Microloans

Under the Veterans Act, microlenders are encouraged to defer repayment of microloans when the microborrower is eligible to apply for assistance under subsection §7(b)(3) of the Small Business Act (as modified).  That is, if a microborrower would be eligible for an Economic Injury Disaster Loan, and is an eligible reservist or National Guard Member, they may request a deferment of microloan payments and microlenders are encouraged to comply.  

In addition, microlenders that receive loan funding under the 7(m) guaranty program may request deferment of their payments by the guaranteed lender if the microlenders provides deferments to microborrowers as indicated above.  7(m) guaranteed lenders are encouraged to allow such deferments for microlenders.

Microlenders that receive loan funding under the 7(m) direct program may also request deferments of their payments if they provide deferments to microborrowers as indicated above.  SBA will handle these requests on a case-by-case basis.

Questions regarding Section-III Microloan Program issues should be directed to the local SBA field offices or to Jody Raskind, Chief, Microenterprise Development Branch, at 202-205-6497.

________________________

Jane Palsgrove Butler

Associate Administrator
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